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Judicial Review of the Death Penalty

Yuichi Asarr*

Introduction
D) “Cruel and Unusual Punishments” Clause and Death Penalty
—— The U. S. Supreme Court Holdings prior to Furman v. Georgia
1 .“Cruel and Unusual Punishments” Clause and Methods of Executing
Criminals
(1) Aﬁa]ogy to Torture
(2) Methods of Executing Criminals
2 .Evolving Standards of Decency
(1) Cases
(2) Analysis
3 . Prohibition of the Excessive Punishments
(1) Cases
(2) Analysis
4 . Procedural Fairness
II) Furman case and Gregg case
——— Problems of Constitutionality of the Death Penalty per se
1 .Furman v. Georgia (to be continued)

The subject of this Note is to examine problems of constitutionality of
death penalty. In Furman v. Georgia (1972), the U. S. Supreme Court held that
the death sentence is unconstitutional according to the Eighth Amendment
which prohibits cruel and unusual punishments.

Chapter I of the Note will examine the Supreme Court holdings prior to
Furman. In view of the holdings, the death sentence will be unconstitutinal

J according to the Eighth and Fourteenth Amendments;
(1) if methods of executing criminals are cruel and unusual like a torture ;
(2} if a punishment violates the evolving standards of decency that mark the
progress of a maturing society ;
(3) if a punishment is disproportionate to a given crime;
(4) if the procedural protections are insufficient in sentencing the death penalty.
Chapter II will show the Furman case, which held the death sentence to be

* L. L. D. Candidate, University of Hokkaido.
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unconstitutional, and examine the substantive problems of the death penalty.
In Furman, there was no majority. Four Justices held that death penalty is
constitutional. Two Justices held that death penalty is unconstitutional per se.
Three Justices held the death sentence to be unconstitutional because of the
arbitrary or capricious manner in which it was passed.

Since there was no majority of the Supreme Court on the ultimate issue
whether the death penalty is constitutional per se or not, the future of capital
punishment in the United States has been left in an uncertain limbo.
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