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The Developing Concept of American Prosecutor
—— A Conceptual Analysis of the American Prosecutor
in the 20th Century ——

Makoto Isusuxi*

Preface
Introduction —— What is “Conceptualization” ?
Part One
The way of Conceptualizing the American Prosecutor
I. The Time of “Commission” —— 1920-30°s
1. A Wave of Judicial Reform and the Concept of Prosecutor
2. Establishment of the “Judicial Officer” Concept
II, The Time of “Crisis” —— 1960’s
1. Establishment of President’s Commission
2. Presentation of the Concept of “Administrator and Executive Officer”
3. A Problem of Discretional Power and Conceptualization
I, Cases illustrating the Concept of a Prosecutor (1)
—— Controversy about Adversary System
1. Propriety of Incentive
2. Attempt to Harmonize and Conquer
IV. Cases illustrating the Concept of a Prosecutor (2)
—— Controversy regarding Judicial Immunity
1. Before Scheuer Case
2. After Scheuer Case
3. Model for Conceptualization
Part Two
The Developing of Concept of the American Prosecutor
1. Current Controversies
1. Theory of “Quasi-Judicial Officer”
2. Theory of “Dillemma and Balance”
3. Theory of “Advocat”

*Student of Doctor Course, Faculty of Law, University of Hokkaido
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II. Problems and A View

1. On “Judicial Behavior”

2. Conceptualization and the Model Theory
Conclusion

The purpose of this article is clear explaining the concept of the Prosecu-
tor in America. The reason why I choice the American Prosecutor as a
topic is due to the fact that our law of criminal procedure was affected very
much by United States after World War I1, that much of principles of our
procedure was adopted from American Constitution, and that until now
many our prosecutor have used European models.

Since it has been said that our system was adopted from a European
model, it is necessary for us to examine our prosecutorial system and the
principles on which it is based.

Difference in procedure, the legal system and tradition, will make it
difficult to attain our object. Neverthless I think it may be the best way of
suggesting ideas in order to protect this principles from isolation. The best
system is one of which is consistent with principles and realize them.

We are using the term “conceptualization” which was used by Prof. G. T.
Felkenes in his article. He analyzed prosecutors by using this term in 1973.

In part one, we analyzed concepts of prosecutor in two ages and
examined, by using cases, two points of controversy regarding the prosecu-
tor. As a result, we can see the position of prosecutor in relation to its
function. Until now there was a tendency to observe the position of
prosecutor as a quasi-judicical officer., We may wish to reconsider this
notion.

In part two, we presented three current theories about the role and
function of prosecutor. We also were able to study why we have confusion
about how to conceptualize the prosecutor. It depends on how we categor-
ize his “judiciality” or judicial function.

In short, we see “the theory of Advocate” as the most reasonable role for
a prosecutor and the adversarial approach the most competent. Finally, I
believed that my position is a sound one and should be considered by our
legal community.
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