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U.S. ConsT. amend. 27.

Section 1. Equality of rights under the law shall not
be denied or abridged by the United States or by any
State on account of sex.

Section 2. The Congress shall have the power to
enforce, by appropriate legislation, the provisions of
this article.
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years after the date of ratification.
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S. 802 (1969).
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The Fourteenth Amendment and Title IX of 1972, 32
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Id. at 216.
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() . (YY) Id. at 136.
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(&) Comments, Sex Segregation in Education, supra note (2) Id
5, at 1121. (¥ W
() Allred, 336 S.W.2d at 260. (%) Id.
(8) Id. at 258. (%) Id.at 137.
(&) Id. at 253. (2) L.
(83) Id. at 258. () 1.
(R) Id. at 262—63. (B) Id.
(3) . () Id. at 138.
(:8)  Kirstein, 309 F.Supp. at 187—89. (B) .
(8) Id.at 187. (3) M
(%) 316 F.Supp.134 (D.S.C.1970), aff’d, 401 U.S. (\8) Id.

951 (1971). () Vorchheimer, 400 F.Supp. 326 (E.D.Pa. 1975).
(8) 532 F.2d 880 (3d Cir. 1976), aff'd mem. by an equally () Id. at 335—343.
divided Court, 403 U.S. 703 (1977). (R) Id. at 342.

() 458 U.S. 718 (1982). (}) .
(R) Williams, 316 F. Supp. 134 (D.S.C. 1970). (8) Id.
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(88) Vorchheimer, 532 F. 2d at 885—88.

(8) Id. at 881.

(&) M.

(B8) Id. at 888.

(RB) Id. at 882.

()Y M.

(2) Comments, Sex Segregation in Education, supra note
5, at 1128.

(&) Vorchheimer, 532 F.2d at 886.

(Q) Id. at 888—89.

(X) See, Comments, Plessy Revived : The Separate but
Equal Doctrine and Sex-Segregated Education, 12
Harv. C.R.-C.L. L. REv. 592 (1977).

(82) Vorchheimer, 532 F. 2d at 888.

() Id. at 882—83.

() Id. at 888.

(¥) W

() Hogan, 458 U.S. at 719—20.

(8) M. at 720.

(%) Id. at 730.

(&) M. at 720.

(83) 646 F. 2d 1116 (5th Cir. 1981), at 1117.
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646 F. 2d at 1116. (8) Id. at 742.

458 U.S. at 727—33. (8) M.

Id. at 724. (8) M.

Id. at 727. (8) M. at 744.

Id. (8) W

Id. at 729. (82 M.
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Id. at 730—31. (2) 404 US. 71 (1971).

Id. at 731—32. (Z) 429 U.S. 190 (1976).
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EOEN NPOI° ¢f ., Culf, Colorado & Santa Fe
R’y v. Ellis, 165 U.S. 150, 165—66 (1897).

253 U.S. 412 (1920).

Id. at 415.

(=)

()
(=)
()

after cited as Developments —— Equal Protection].
RBE REKE TR Y[ CLIEHOHE QW
e THHEEKIh - HEEES 1D o0 BEZHERE) iE
RN NSRS PR of 1.8
(1) TRKEE, WITHAO® ! -1 )00 RFREHR
) B

R ILE - BIEEN R RS NV Eme
See, Tussman & tenBroek, The Equal Protection of
the Laws, 37 CaL. L. REv. 341, 344 (1949).

PR L - EREX @R EHES) 1P ] m® See,

Developments —— Equal Protection, supra note 5, 1078.

()
(v~)

()

Note, Developments in the Law —— Equal Protec-
tion, 82 HARV. L. REv. 1065, 1077—81 (1969) [herein-
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(o) LE-EEEX & 1EHD) NKKRK® See, G

GUNTHER, INDIVIDUAL RIGHTS IN CONSTI-

TUTIONAL LAW, 4th ed. 254 (1986).

() Developments —— Equal Protection, supra note 5,
1076.

(3) Id. See, Tussman, supra note 7, 344—53.

(&)  See, GUNTHER, supra note 9, 253.

(D) N5R-EE TS T Eonig, OREL (R
HHED) RO—R | B HEEK FosFRHm TR
6 0 SRR I K4 Q LD 2 o fEIR 2 O S 4, Tl
Ry W<y (RERH 1 8 1 Ie

(%) fundamental interests %" ME{E MHK-EET, VK
SV50RT LSRN ORE L O & (R
L. EEEX R IHES) n<<im)°

(B) ¥ EREX ] EHD 1<Hme

(8) mgEH N<HI® See, Shapiro v. Thompson, 394
U.S. 618, at 638 (1969).

(%) See, e. g., McLaughlin v. Florida, 377 U.S.
184(1964). ZTH< L0t M 4o RBS " HrKBom
EEH QO HL SCBEPEVOVE THLO SRE,

MAR S0 A A0 4 ) MR DY R QR F R 1800 V0
TIRREe (B BREN TN X REOKE N QD0
RIBHORKRERE VT M) T2 ER RN
ik e (RERHRE) <PRK—RONm)* #642" L
FREBRE<N O Sy RIERTFRER OO IRE
B S HEHIHR IR v © 6 WIE|ER o 00 1) W RVEH DN 5005 A
SF O EM RE<N TE$ OO SRE (quasi-
suspect classification) ; 40 338 NHX O MWL HO IR
¥ (less-than suspect classification) ; MOV HERE
MRS Ow 50 (ILE-REW MR sl Qg (L
RIEEG) , (R S 1w

(%) See, Korematsu v. United States, 323 U.S. 214 (1944).

() See, Sei Fujii v. States, 38 Cal. 2d 718, 242 P. 2d
617 (1952).

() Developments —— Equal Protection, supra note b5,
1124.

([) LR MH-HpokiE ik (1), GR 1 HED)
1=

(&) EOEX N<Em°
(Q) See, e. g., Harper v. Virginia Board of Elections, 383
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U.S. 663 (1966) ; Reynolds v. Sims, 337 U.S. 533 (1964).

() Skinner v. Oklahoma, 316 U.S. 535 (1942).

() See, e. g., Griffin v. Illinois, 351 U.S. 12 (1956).

(¥) Shapiro v. Thompson, 394 U.S. 618 (1969).

(&) LE-iZ08 EHPoKE-Om e (1), (R 1 ED)
M= R

(8) B | KLoNHER | OKS” SLQ&xe T#ESH
# (Bill of Rights) ; MRS\ 5o’

() ILE-1B% TRk O (1)) (R i)
1<

(8) EREX HRIN—1RHmx°

() E& nRN—nREm°

(8) EL NRE-HRHI®

(2) San Antonio Independent School District v. Ro-
driguez (411 U.S.1 (1973)). KaED" FhIXEE T 040200
HE DS V02 o QFHCHE © K- & R BHP B o K 1 X
P00 W QS0 R ERIREER 1 Y
1 Bl R © K- B BRI 4o 00 1) 0 6 K B HE 4o
PR S 07 KA RIS QR BB <

MR M0 S VRGO °

(3) NE KE KR & (0)) <Kim®

(RB) L EE MEsuEHoi#-—- Craig v. Boren,
429 U.S. 190 (1976), (| #hE=) | 01} Im®

(8) Craig, 429 US. at 197.

(&) L8« B8 NEE Ao M (URIMKITG)

(8 1S 11K e

(R) E{OEN 11K 11m° See, Wengler v. Druggist Mutual
Ins. Co., 446 U.S. 142 (1980).

(8) MEIOEX" 11400 Tm®

(2) =0 1L me

(F) mEE° 1THKm®

(¥) L.H. TRIBE, AMERICAN CONSTITUTIONAL
LAW, 1089—90 (1978).

(R) E.g., Craig v. Boren, 429 U.S. 190 (1976).

(3) See, e g, Levy v. Louisiana, 391 U.S. 68 (1968) ;
Weber v. Aetna Casualty & Surety Co., 406 U.S.
164 (1972).

(!2) Plyler v. Doe, 457 U.S. 202 (1982). M4,
SHW#HL - OVFRRF-WINESR sl LR
0 (fEE B . EFEX (HE) <RR—KONm)°
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()

3)

Steigelfest, The End of an Era for Single-Sex

Schools ? : Mississippi University for Women v.
Hogan, 15 Conn. L. REv. 357 (1983) [hereinafter cited
as Steigelfest, Single-Sex Schools].

400 U.S. 71 (1971).

Id. at 76—177.

Id. at 76.

429 U.S. 190 (1976).

Id. at 197.

See, Steigelfest, Single-Sex Schools, supra note 46, at

362.

450 U.S. 464 (1981).
Id.

Id. at 470.

Id. at 490—92.

Id. at 473.

Id. at 488—89.

453 U.S. 57 (1981).
Id. at 70.

Id. at 78—79.

Id. at 76,

Id. at 78.

Id. at 78—179.

L. Kanowitz, EQuaL RicHTs : THE MALE STAKE
(1981) | BHBEN-=BLRNE Ivn—=2 - vy
(lmiiEpfn - RIZKO/) 11O ImHRE®

Rostker, 453 U.S. at 86.

Id. at 66.

Id. at 85.

Id. at 84.

Id. at 86, 112.

See, Comments, The Expansion of Constitutional

and Statutory Remedies for Sex Segregation in Educa-

tion, 32 EMoRry L.J. 1111, 1124—25 (1983) [hereinafter
cited as Comments, Sex Segregation in Education) . "i&
EHEK S, SEES NIRRT | IRHKRE S
M (RBE HE R e) QIREY L0
NREFRIBL R0 See, e g, Attorney General v.
Massachusetts Interscholastic Athletic Ass'n, 378
Mass. 342, 354, 393 N.E. 2d 284, 291 (1979).
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(8) Harzenski & Weckesser, The Case for Strictly

Scrutinizing Gender-Based Separate but Equal Classi-

fication Schemes, 52 Tewmp.L.Q. 439, 456 (1979)
[hereinafter cited as Separate but Equal Classification
Schemes] .
(R) Id. at 455.
() M. at 457.
() Id. at 453.
() Hogan, 458 U.S. at 723—26.

()  Gunther, In Search of Evoluing Doctrine on Chang-

ing Court : A Model for Newer Equal Protection, 86
Harv. L.REv. 1, 8 (1972).

(R) Steigelfest, Single-Sex Schools, supra note 46, at 369.

() M.

(8) M.

(28) Id. at 369—70.

(8) MNOEMRNEROWE & {Hol R HERMNER
HGUBHDOVPeR KHSREL R0 VORTSR
B0 5200°

(3) Steigelfest, Single-Sex Schools, supra note 46, at 370.

(J) M.

(8) 411 U.S. 677 (1973).

(8) Id. at 692.

(&) Id.

(&) Steigelfest, Single-Sex Schools, supra note 46, at 371.

(8) NRNEROME W v-oBREERIFE L 4 O ViPaio
S RBEE SITE S04 2 Ve HIR-2 £ 0 200 (See,
Steigelfest, Single-Sex Schools, supra note 46, at 374) .

(&) See, Hogan, 458 U.S. at 733—735 (Blackmun, J.,
dissenting), at 735—745 (Powell, J., dissenting).

() REE KE SRR E°

(8) Brown, Emerson, Falk and Freedman, A Constitu-

tional Basis for Equal Rights for Women, 80 YALE L.
J. 871, 967 (1971).

(&) Id.

(&) Id. at 968.

(&) NN EREN <> RERRESY v+~ — (| RSEY)
NI RNDY DN BMSex Rolesin American
Law and Society;, VO LEEQHE V. ma< QKR
DLEE OV QL Dl e
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(%) Comments, Plessy Revived : The Separate but Equal

® 0

®

®®6 6o

Doctrine and Sex-Segregated Education, 12 Harv. C.R.

-C.L. L. Rev. 585 (1977) [hereinafter cited as Com-

ments, The Separate but Equal Doctrine] .

(R) Bristol, 317 SW. 2d 100.

(&) Alired, 336 S.W. 2d 260.

(8) Kirstein, 309 F.Supp. 187.

(8) Vorchheimer, 532 F. 2d 885, 888.

(8) Comments, The Separate but Equal Doctrine, supra

note 97, at 591.
(8) Williams, 316 F.Supp. 138.
(Z) Comments, The Separate but Equal Doctrine, supra
note 97, at 591.

() Bristol, supra note 98, at 100.
(8) NF2u{h—HENL IS HERORIFIPR
REREENEQIE Y Mseparate but equal ) $E I
e VREFECRQOCVIRE OV SR BIRIEIEER 1
HMOFE WO I L85° % H—RNFTENRS
MR R NA—BREERT NN DU—FND AN
W — KK O LR KR T VEKE O W 50 GHK
SO 5 Q% EB Fseparate but equaly SSKhav
B e N RSN O S EER DS
&0, (458 US. at 719 n. 1.) NI W 50°

REE KHEE R R EHE

RBE KEE WmNHRIE (1)°

Allred, supra note 99, at 260.

Kirstein, supra note 100, at 187.

T2 REE KE &R HHR RS

Vorchheimer, 532 F. 2d at 885.
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(8B) WM

(Z) FEOovE NE KE RIERIE 0D°

(8) #ovm RE KE HKINERIE (U]) (©)°

(2) Hogan, 458 U.S. at 732—33.

(5) Bristol, supra note 98, at 98—99.

(8) Williams, supra note 103, at 138.

(8) Vorchheimer, 400 F.Supp. at 333.

(8) Vtrchheimer, supra note 101, at 888.

(8) Hogan, 458 U.S. at 734.

(8) Id.at732n. 17.

(8]8) Comments, The Separate but Equal Doctrine, supra
note 97, at 644.

(Z) Id. at 645.

(8) Id

(8) Id. at 646.

(8) Id

(8) Id. at 646—47.

(B) Id. at 647.

(8) L.

(28) Comments, Sex Segregation in Education, supra note

71, at 1124—25.
(2) 0B KE SEHHR g 01°
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(=) LSRR MRS OME (URIERS) 5 (R
4 E) 1TKIm® See, Note, Quasi-Suspect Classes
and Proof of Discriminatory Intent : A New Model,
90 YaLE L.J. 912 (1981) ; Note, Refining the Methods
of Moddle-Tier Scrutiny : A New Proposal for Equal
Protection, 61 TEx. L. REv. 1501, 1525 (1983) ; Blattner,
The Supreme Court’s “Intermediate” Equal Protection
Decisions : Five Imperfect Models of Constitutional
Equality, 8 HasTiNGs ConsT. L.Q. 777, 791 (1981).

() L5 - EAEEXT 1K Em®

() @0 ) KEm®

(=) LS8 TE-Hpokiomriekd (1)) R 1 HES)
< m®

() EITEX" N<Em°

(o) 411 US. 1 (1973). f0BE K4E SREHHS®

(~) Id. at 38.

(o) ILE-EE TRH-HPICEE-OMaSHEd (1), G BhE=D
11 < Elfm®

(o) Freund, The Equal Rights Amendment Is Not The

Way, 6 Harv. C.R-C.L. L. Rev. 234 (1971).

(2)  See, Karst, Foreword : Equal Citizenship Under The
Fourteenth Amendment, 91 Harv.L.Rev. 1, 53—
59 (1977), Rhode, Association and Assimilation,
NORTHWESTERN UNiv. L. REv. 106, 137 (1986).

=) Rhode, supra note 10, at 140.

N RE KE RIEHR R

%) Rhode, supra note 10, at 143.

=

) Browne, Biology, Equality and The Law : The Legal

(
(

Significance of Biological Sex Differences, 38 SOUTH-

WESTERN L.J. 617, 686 (1983) .

(%) Vorchheimer, 532 F. 2d at 888.

(2) Rhode, supra note 10, at 138.

() But of,, Id. at 145. (Rhode R¥ 1’ ik SE-Hhidi s
RIME RKBHECKN PRFEDS S VHEOWS
Q) °

JL#:38(4-150) 734



BB 2425

(®) Comments, The Expansion of Constitutional and
Statutory Remedies for Sex Segregation in Education,
32 Emory. L.J. 1111, 1159—60 (1983).

() Id. at 1160.

(&) Brown, Emerson, Falk and Freedman, 4 Constitu-
tional Basis for Equal Rights for Women, 80 YaLE L.
J. 871, 906 (1971).
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Sex Discrimination in Education
—— The Constitutionality of Sex-Segregated Schools
in the United States ——

Kayoko OsHIMA*

Introduction
1. Legal Framework
(1) Constitutional Law
(2) Federal Law
II. Equal Protection and Segregated Schools
(1) Development of “separate but equal” doctrine
(2) Abandonment of “separate but equal” doctrine
(3) Effort to desegregate
(4) New problems
1II. Equal Protection and Sex-Segregated Schools
(1) History of coeducation
(2) Cases
V. Constitutionality of Sex-Segregated Schools
(1) Standard of review under the Equal Protection Guarantee
(2) Standards to determine Constitutionality of Sex-Segregated Schools
Conclusion

In 1982, the United States Supreme Court held that a state-supported
university’s policy which excludes males from enrolling in its professional nursing
school violated the equal protection clause of the Fourteenth Amendment. This
is the first case in which the Court decided about the problem of the sex-segregated
schools. I suppose the failure of the Equal Rights Amendment ( #nfra E.R.A. ) had
not a little influence on this decision. If E.R.A. had been adopted, different
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treatment on the basis of sex might have been prohibited absolutely ; then the
sex-segregated schools should have been held unconstitutional and the Court
enforced coeducation. But now, E.R.A. has failed, so the constitutionality of
sex-segregated school is relevant to the Fourteenth Amendment which protects
relative equality. In other words, if the policy of sex-segregated schools has a
rational basis, this policy is not unconstituional.

Then, in this Note, I will run over the leading cases on sex-segregated
schools and examine the justification of this system and the judgments for them
and explain whether the sex-segregated school system is permitted under the
Fourteenth Amendment.
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