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The Party Who Can Claim the Benefit of Prescription

Miyohiko MaTsunisa*

Article 145 of the Japanese Civil Code provides that unless the party
concerned claims the benefit of prescription, the court cannot base its decision
thereon. The Supreme Court says that the party who can claim the benefit of
prescription (hereinafter referred to as “the party” ) is the person who can benefit
directly by the claim. On the other hand, the Supreme Court admits the claim by
the person who can benefit indirectly by it on the rule. Therefore the rule of the
Supreme Court is considered to be unuseful and there is great need of another rules
of defining “the party”.

In this paper, I proposed another new rules. The first rule is that “the
party” is the person who may be released from his obligation by the claim. For
example, the second rank hypothecary obligee cannot claim the benefit of prescrip-
tion concerning to the debt to the first rank hypothecary obligee. The second rule
is that the meaning of “the party” consists of not only the party but also the third
person for whom the party should claim the benefit of prescription. For example,
the third obligor (obligor’s obligor) in the system of subrogation by obligee cannot
claim the benefit of prescription concerning to the obligor’'s debt to obligee.
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