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Some Observations on the “Notice” Requirement in the
“Karitokitanpokeiyaku ni kansuru Hovitsu” (Law Regulating Pro-

visionally Registered Mortgages)

Susumu TAgkamMmI*

Japanese law provides that a creditor may secure a loan through a mortgage
on real property. From a creditor’s point of view, however, the problem with using
the conventional mortgage is delay, since an auction sale is required. This takes
many years to accomplish if there is resistance by any of those affected.

In order to circumvent these problems, creditors began to have their debtors
enter into advance agreements to transfer title to the real property to the creditor
in the event of the the debtor’s default. Under this arrangement, transfer of title is
provisionally registered (“Karitoki”) in advance. Apart from simplicity and speed,
this method also allows the creditor, by taking title, to benefit from any interim
appreciation of property values, which happens frequently under the prevailing
conditions in the Japanese real estate market. At the same time, however, these
advantages for the creditor were problematic for debtors and junior creditors, who
lost their procedural rights under the auction sale system, as well as the benefit of
appreciation in the value of the property. Many cases were brought to the courts,
which examined the validity and scope of these agreements. Adopting the substan-
tive principles developed in these cases, the “Karitokitanpokeiyaku ni kansuru
Horitsu” (Law Regulating Provisionally Registered Mortgages) was enacted in
1978 to regulate these agreements.

This article discusses the notice requirement in the Law Regulating Provision-
ally Registered Mortgages. Under section 2a, the creditor must give notice to any
debtor. If the debtor, once so notified, remains in default, the creditor takes title
to the property subject to the debtor’s right to redeem, which must be exercised
within two months. If the value of the property exceeds the debt, the creditor must
pay the excess to the debtor.

If, however, the creditor fails to provide notice to the debtor as required by
section 2a, the transfer of title to the creditor does not occur. This is because the
drafters regarded this notice as a fundamental to requirement assure the fairness
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of transfer of title pursuant to this type of contract.

Section 5 requires that substantially the same notice must be sent to additional
parties. Under section 5a, the creditor must also give notice to any junior creditors
who held registered liens when the creditor gave notice to the debtor. If the
creditor fails to provide this notice, a junior creditor can seize any excess that the
creditor paid to the debtor. In addition, the junior creditor can force a sale by
auctioh, even if the excess money has been paid to the debtor, or even if there is
no excess money and the redemption period has passed (cf. section 15, which
regulates junior creditors’ rights in other respects).

Under section 5b, the creditor must give notice to others. The most typical
case arises if the debtor, after entering into the provisionally registered mortgage,
sells the property to a third party who then registers title. In such a case, the
creditor must give notice to the third party, in order to give that third party the
opportunity to pay the debt on the debtor’s behalf. When a creditor neglects to give
this notice, the third party purchaser can void the transfer to title to the creditor,
if the failure to provide notice substantially deprived the purchaser of this opportu-
nity to pay the debt and the creditor knew this.
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