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Conclusion.

* * *

Essentially, a reference power is a means by which a government may
ask a court for an advisory opinion. The whole notion of an advisory
opinion has normally been rejected in most constitutional systems on the
ground that it would amount to asking the courts to decide hypothetical
questions and not concrete cases. In Canada, however, the advisory opinion
has been accepted. Thus the reference power, and its use, remain relatively
unique and worthy of study.

Between 1867 and 1981, of 282 constitutional cases reaching the highest
court, 77 originated as references and the importance of the reference cases
was even greater than their number would indicate. So reference cases have

*Professor, Faculty of Law, University of Toronto.
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been very important both on quantitative grounds and on qualitative
grounds.

Though the reference power was not provided for in the Constitution
Act, 1867 itself, it is now very well established in the Canadian constitu-
tional system and has become, in practice, part of the constitution itself. Be
that as it may, when first established the form of reference proceedings
turned out to be unsatisfactory. First, there was inadequate provision made
for the representation before the Court of interested parties : second,
procedures to deal with facts were inadequate, and third, there was no
requirememt for fully reasoned opinions. Therefore, amendments of
Supreme Court of Canada Act were introduced to deal with these short-
comings and the reference power has been fully “judicialized”. Today,
reference cases are argued in a very similar manner to contested cases and
reference judgments have the same quality of fully reasoned decision-
making as judgments rendered in contested cases.

There are both federal and provincial reference powers. After a
provincial government refers a matter to a provincial court of appeal for its
opinion, there is an automatic right of appeal from provincial reference to
the Supreme Court of Canada. Thus both federal and provincial govern-
ments are assured of an answer from the highest court.

"The constitutional validity of the reference power was upheld by the
Privy Council in 1912. However, the Privy Council acknowledged that
advisory opinions are not part of the judicial function.

There appear to be five main advantages associated with the reference
power in constitutional matters. 1) It provides means of overcoming
standing problems, 2) it ensures that important issues are actually dealt
with by the Supreme Court of Canada, 3) it makes speedy resolution
possible, 4) the burden of expence is removed from the individual litigator,
5) it provides a flexible means by which each level of government may
challenge the constitutional authority of the other level of government or
vindicate its own assertion of authority. On the other hand, two disadvan-
tages are most commonly cited. 1) advisory opinions tend to create abstract
jurisprudence which lack adequate factual context, 2) advisory opinions
require courts to deal with non-justiciable political issues and this place
their legitimacy in jeopardy.

There is some difficulty with the way in which reference decisions are
dealt with as matters of precedent. However, as the reference power has
been fully judicialized, there has been a growing tendency to treat reference
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questions for precedent purposes more like regular cases.

It has been suggested that the role of the reference in Canadian
constitutional litigation is likely to diminish in time. References with
respect to the Charter matters will not be as quantitatively important as
they have been in the federal-provincial field. However, it may be that in
qualitative terms reference cases continue to be of the greatest importance.
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