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(e») Kilbourn v. Thompson, 103 U.S. 168, 191 (1881).

(=) Myers v. US,, 272 U.S. 52, 291 (1926).
(Brandeis, J.,Dissenting).

(w) See L.Tribe, American Constitutional Law (1978), at
15-19.

() See generally M. Redish, “Abstention, Separation of
Powers, and Limits of the Judicial Function” (1984), 94
Yale L.J. 71; B. Neuborne, “Judicial Review and Separa-
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tion of Powers In France and The United States”
(1982), 57 N.Y.U.L.R. 363. ; see also Nowak, Rutunda,
Young, Constitutional Law (3rd ed. 1986) at 55-109.

(=) See Neuborne #d. ; Redish id.

(o) 219 U.S. 346 (1911).
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(2) 219 US. at 361-362.

(=) Id. at 361.

() B. Strayer, The Canadian Constitution and the Courts,
The Function and Scope of Judicial Review (2nd ed.
1983), at 129-130.

Nowak, supra, note 6, at 57.

(B) ECRERFEOLNLBIISERNTOIY 510-20-04
R0 KEERR | FaER | R R REE®

() Strayer, supra, note 12, at 125.

Y P.Hogg, Constitutional Law of Canada (2nd ed.1985),
at 150.

Strayer, supra, note 12, at 125.

() Reference re Residential Tenancies Act (1981), 123 D.

L.R. (3d) 554, at 566-567.

(=) See e.g. Labour Relations Board for Sask. v. John
East Iron Works, Ltd., [1948] 4 D.L.R.673 (P.C.); Farrell
v. Workmen’s Compensation Board, (1962) 32 D.L.R. (2d)
177, Brooks v. Paviick (1946), 42 D.L.R.(2d)572.; Reference
ve Residential Tenancies Act, supra, note 16.

(2) QM- HHERRRA e O BRI PRV ORENY
SOCHIE JKRERH Q BN E OV 544 S0 BRI H U
KELSUATMYE OV 50° W LUuimt eomHK#

(prerogative) @ %~ W Qi QIR RIE (KR) RLK
SV 5

(2> Hogg, supra, note 15, at 151.

(8]) Labour Relations Board of Sask. v.
Works Ltd., supra, note 17, at 676-678.

(XR) Id., at 685.

Brooks v. Paviick et al, supra, note 17, at 575-576.

() Reference re Residential Tenancies Act, supra, note 16,
at 570.

() Id. at 571-573.

(J) Hogg, supra, note 15, at 151.

(]) Strayer, supra, note 12, at 125.

(&) Hogg, supra, note 15, at 150.

(&) [1912] 3 D.LR.509 (P.C).

John East Iron
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CRE Y TEEHER (reference) ; 5
(XR) Re Reference by the Governor in Council [1910] 43 S.

C.R. 536.

() [1912], 3 D.L.R. at 513-514.
(=) Id. at 511.

() M. at 513.

(83) Id., at 514-517.

() Id., at 517.

() Strayer, supra, note 12, at 127.
(&) Hogg, supra, note 15, at 179.
(&) Id., at 151.

Strayer, supra, note 12, at 128.

Strayer, id., Strayer #-H 2 RFE'RBNEMM ¥ H 48
HERREHOHERAIWP e VLRE Y 510°

VO NE M Q H M RIS Y 548 50 i
A2 QP E L L RA RN L L W2 QBN H B K
e 5ie°

See generally W. Lederman, “The Independence of the
Judiciary”(1956), 34 Can. Bar Rev. 769, 1139.
(2) Strayer, supra, note 12, at 131.
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(—) ]. Grant, “Judicial Review in Canada : Procedural
Aspects” (1964), 42 Can. Bar Rev. 195, at 197.
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(e») Grant, supra, note 1, at 195.
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() P.Hogg, Constitutional Law of Canada (2nd ed.1985),
at 311.

(o) KESR BRI HRIROE

(>~) (1882), 7 App. Cas. 829, 46 L.T. 889 (P.C.).

() B. Strayer, The Canadian Constitution and The Courts,
The Function and Scope of Judicial Review (2nd ed.
1983), at 65.

Strayer #-H%" Russel v. The Queenipit Q4 N H
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Civil Cases in which the Constitutionality of a Federal
or Provincial Act is in Question, S.Q. 1882, c.4, s.1.

(2) An Act for the Better Administration of Justice in
this Province, S. O. 1883, c.6, s.6.

(=) Strayer, supra, note 8, at 65.

() R.S.S. 1978, c.C-29.

(23) Strayer, supra, note 8, at 65.

() 14, at 66.

() Judicature Act, R.S.A. 1980, c.J-1, s.25, am. 1981, c.51, s.

() Constitutional Question Act, R.S.B.C. 1979, c.63, s.8, am.
1981, c. 10, s.15, 16.

(%) Queen’s Bench Act, R.S.M. 1970, c.C 280. s.73.

(%) Judicature Act, R.S.0. 1980, ¢,223, s.35.

(2) Judicature Act, R.S.N.B. 1973, c.J-2, s.22, am, 1980, c.28,
s.5 ; 1982, ¢,3, s.39Q1).

(& R.S.Q. 1977, ¢,C-25.

() Strayer, supra, note 8, at 67. .

See, e.g. R. v. Gagnon, [1970) C.A. 561; Vadeboncoeur

v. Landry, [1973] C.A.351,affd [1977] 2S.C.R.179,23
R.F.L, 360 ; Cotroni v. Commission de police du Québec,
[1974] C.S. 495.
Exceptions were made by La Ville de Québec v .La Rei-

ne, [1973] C.S. 205; Chemical and Pollution Science Inc. v.

Malone, [1977] C.S. 693.

() Supreme Court Rules, 1945, Rules 18 and 19 as origi-

nally promulgated.
() Supreme Court Rules, C.R.C. 1978, c. 1512, rule 17.
() Strayer, supra, note 8, at 67-63.
(&) Id., at 68-69.
(8) Federal Court Rules, C.R.C. 1978, c.663.
(5) HBUROBMHNERBMUE SV E THE D LHBERS
CHTHERHT 0O VY QRIENEA 0 £ KI& ™ S#BURRNE-
LREN R OREFRE TR AT TR O NERER 2
FARKEE A AuR T TR L O 44 S IR RN R -
LHRERAWH YO DBENE O W Q L HEE4 e 1 ViR
20&" QIR W ON HURER ¢ BTSSR
ORFIERPHF VR0V QI -H Q TR Qv e
HE QI L4Q° See Strayer id., at 64-76.
(X)) Grant, supra, note 1. at 200.
(&) Supreme Court Act, S.C., 1875, ¢.11, s.54, 56; R.S.C,, 1952,
c.259, s.62 ; R.S.C, 1970, ¢.S-19, s.62.
MBORE L ZRFIE'R & A - Qaboi BT KN
A 4000 VET R O LRI R R R BT ¢ © RIS
BH20VREOW SR | RN OBE VY L 2H#RE

HoQ W L0 1° See Grant, id., at 200.
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(8 SBC, 1881, c6, sl ; RS.B.C, 1960, c.141, s.2; Federal
Courts Jurisdiction Act, R.S.B.C. 1979, c.126, s.1(c).

(=) S.M., 1917, c.18, s. 2; RS.M,, 1954, c51, s.2(c); The
Federal Courts Jurisdictiorn Act, R.S.M., 1970, c.C 270. s.2.
(c).

&) S.N.B,, 1888, c.9, s.1; RS.N.B., 1952, ¢.83, s.1(c); Federal
Courts Jurisdiction Act, R.S.N.B., 1973, c.F8, s.1(c).

2) S.N,, 1954, No. 13, 5.2(c); The Federal Courts Jurisdic-
tion Act, R. S. Nfd, 1970, c.127. s.2(c).

(&) 8.0, 1877, c.5, s.1 ; R.S.0,, 1960, c.112, s.1{c); Dominion
Courts Act, R.S.0., 1980, c.125, s.1(c).

(8) S.PEIL, 1941, c.16,s. 11;RS.P.EI, 1951, .79, s.40(1), (c;
Judicature Act, RS.P.EI, 1974, c,]J-3, s.39. (1) (c).
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(%) Grant, supra, note 1, at 201.
GrantHE" | KO MR RFTEHN (Federal Judici-

ary Act (1802), 2 U. S, Stat. 159, .31, s.6) ¥V QEVIW
in 5 500

WO RYED KRS FROBERN ey BFEHMJudi-
cial Code) 2" EHRERREHERTE CEKRQCeHIR
(binding instruction) 946938 TIK « EEEHHRE M 12 0o
BITE N O M- VR AT IR S I 2 NI

D DR 0 S X RN AU D W EEK A e A K
HA QU VAR VARIIRIHOW 50° MDD eRYC N ™ KSR
GO R = SR TR IR TR (o | RVEIH)
| e g
%) Grant, supra, note 1, at 201.
&) J. Smith, “The Origin of Judicial Review in Canada”
(1983), 16 Can. J. of Pol. Scie. 115, at 125-126.
() Judicature Act, R.S.A. 1980, c. J-1.
) S.0.1886,c. 16,s.38 (a) ;R.S.0., 1960, c. 197, s.20. now
Judicature Act, R.S.0. 1980, c. 223, s. 23.
) Queen’s Bench Act, R.S.M. 1970, s. C. 280, s. 62.
(XF) Constitutional Question Act, R.S.B.C. 1979, c. 63, s. 9.
3)  Judicature Act, R.S.N.B. 1973, c¢.J-2, .22, am. 1980, c. 28,
s. 6; 1982, c. 3.
(8) Seeeg A G Can v. A. G. Ont. (1890) , 20 O.R. 222
(H.C) , affd (1892), 19 O.AR. 31, affd (1894), 23 S.C.
R. 458, A. G B. C. v A. G Can.(1922), 21 Ex. C.R. 281,
affd (1922), 64 S.C.R. 377; A.G.Ont.v.A.G.Can, [1931] O.
R. 5 [1931] 2 D.L.R. 297,55 C.C.C. 346 (S.C.).
() See Grant, supra, note 1, at 202-203.
(%) m#Judicial) ; ~ 5084927 RA 2O OHKECIEH
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(%) H. CLokie, “Judicial Review, Federalism, and the

Canadian Constitution” (1942),18 Can. J. of Eco. & Poli.
Scie. 537, at 540.
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(2) Mr xRN (fHe) Him®

(%2) Strayer, supra, note 12, at 278.

(%) Supreme Court of Canada Act, R.S.C. 1970, ¢, $-19, s.
55. .

(R) See e.g. Re Minimum Wage Act (Sask.) , [1948] S.
C.R. 248.

(D) @RECEVLLRY S oRNSMmOE NN & 5 Wi
A REHQHHEK L R NEE S e O B EH ORI Y
~ o 40° MBI, TR © HISHIL M A e qil
T TIEEKS I TS Ao IT v EN SR
WHE © Wil o Mg SER4n(upon solemn occasions) | ~ 5
BN O DHeE2000° BEFGBEREX (He) | W~
KT T RKE— ] KK OBE® See also J. Hagemann, “The
Advisory Opinion in South Dakota” (1971), 16 S. D. L.
Rev. 291, at 307. Appendix B.

KRR W EIET 0 2 SR R B < © I A R A
WEEP SV EREE ORE RO REVER v

“An Act respect-

© EHERHR M B A QR EKCA H e
Field RBREEN S 5V RBORPERIHR QO L KN
Q1 O0exR-NUREOVS0°E FEIEE 8 £
OFE & BKORE T kB B ESEEY
K4~ ®=m (police power regulations) © g & R
ROGEKOHE T HNEBIERHMOER & U
K VEEE 2 SHEIED—HEXEREe
Field, supra, note 6, at 210-211.
(8) Hogg, supra, note 5, at 178.
() CRECENZLCRBIIEHWNE TR
(&) See Re Power of the Governor-General in Council to
Disallow Provincial Legislature, [1938] S.C.R.71.
2 QRPN R SWETN 2 — aE QEKIE Y 4 o IR
RIS 44°
(8R) See Re Meaning of Word ‘“Persons” in Sec. 24 of B.
N.A. Act, [1928] S.C.R. 276.
HLEEPZRWE ( OE<PEVHEI CH< OB HE
By oS L RIBES G- =1
e
(3 [1950] 2 DLR.1I.
(&) (1976), 68 D.L.R. *(3d), 452.
(88) Supreme Court of Canada, June 25. 1987.
KRR x> R ERIERFER MBS LF QMY
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(5) J. Grant, “Judicial Review in Canada, Procedural
Aspects” (1964), 42 Can. Bar Rev.195, at 212,

(X)) XKHOEVELLRY SOB{IBIFROEMNE OV '
ERERFRAEMENOREN 4ROV H7
OV EERRERYROR MRS S semiTER T 0
EHWE OV 50U 0BF R’ R VOKENENE g0
O = P X [ CHIER T W R IR (OQIA N b o RIS
HORER VWM Q EH DMK Q Lo DORMH & OWT R
SHBIRHI N R TR QX (amicus curiae) M =10-9Q .0 X
Eode” X #BERELVOEOEMHOIMIRYER 4 o4
OHERVORY 50° D807 R & O EREKE-» 5wl
RS2 QUL Lol L HKPIN QO VEIL R 0°

HE - BRENX (o) | {Pme®
Field, supra, note 6, at 214-215.
Hagemann, supra, note 19, at 296.

(&) Supreme Court of Canada Act, R.S.C. 1970, c. S-19, s.
103 (D).

(8) See CR.C. 1987, c. 1512, rule 71.

() B S B 8 0 0B © HBRRER N R o R
MRSV ET SR Lo ORINAK R YR Us
2500 HMEIK Q Ral R0

(83) J. Davison, “The Constitutionality and Utility of Advi-

sory Opinions” (1937), 2 U.T.L.J. 254, at 264-275.

Q) KIERI 1R EREIS R

() Reference re Anti-Inflation Act (1976), 68 D.L.R.

3d), 452.

(8) PmELIMEEEENHERECHIDVERIE NEHN
EO2QVRSTRSD SHKNEFTE L EHA QB Qb %
HAC L DRSO T ERERIN N MER KR R0
DAR4Q © 20

Hogg, supra, note 5, at 182-183.

(8) Id., at 183.

See gemerally P. Hogg, “Proof of Facts in Constitutional
Cases” (1976), 26 U.T.L.J. 386.

(5) #FYERXOMENESe RN s BN O 5z OB
MR LWET SHEHK QO RERRE S WEEL - Q Ve <4
PR | KO RR N Ao KB | | B R IR OE°

(&) G. Rubin, “The Nature, Use and Effect of Reference
Cases in Canadian Constitutional Law” (1959), 6 McGill
L. J. 168, at 170.

() CRHECEVERLRY S oBISIm OEHvE” | MUK
FRLS HHEN S oR MER S L5 O B MR o
MR R4 ¢ 2@ 1 AN T4 0BT R 400° S0 O N7 I N A
RIIET Y O 5 WY RHIE m T A4 27 R 2 PR
T O W 50N EE I A B R A0 S TR MR O
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57T O KR QB R v R NI D
3 44 0 R K

LN =Sl
PEFTENC0EL QR | BP0 X EFES
SFMAM R ORHIRIMmME ISy 58 5°

Ellingwood, Departmental Cooperation in State Govern-

ment (1918), at 178-237; Hagemann, supra, note 19, at
296; Stevens, supra, note 6, at 5.
O i HE N S0 eI RPm QHERR E R R a M %
LREHEROVR4oBES-2QUE Y 50°
(2) Rubin, supra, note 38, at 171.
e 02 R HE ST O M OFE R NE-H e
AR AU LN G
(F) M., at 172.
(%) Snell, Vaughan, supra, note 4, at 164-167.
3 FohH N REACEEERE v O W -0 E°
Reference re Employment of Aliens (1922) , 63 S.CR.
293; Reference re The Manitoba Act, [1924] S.C.R. 317;
[1938] S.C.R.71; Reference
re Alberta Securities, [1938] S.C.R. 100; Reference re
Alberta Railway Act (1913) , 48 S.C.R. 9.
(Z) Rubin, supra, note 38, at 173-174.
() Manitoba Education Reference (1894), 22 S.C.R. 577.
() Reference re Exemption of U. S. Forces from Canadian
Criminal Law, [1943] 4 D.L.R.11; See also Reference re

Reference re Disallowance,

Employment of Aliens (1922) ,
ve Waters and Water Powers,

63 S.C.R. 293; Reference

ence re Hours of Labour , [1925] S.C.R. 505; Reference
re Regulation and Control of Aervonautics, {1930] S.C.R.
663; Reference re Regulation of Radio Communication,
[1931] S.CR. 541;
{1936] S.C.R. 461.

%) Reference re Validity of Chemical Regulations, [1943]
S.C.R. 1

(2) D OEOEUMLEREEN 4e-»Q'aR 5° See Rubin,
supra, note 38, at 174 footnote 20.

() Reference re Saskatchwan Natural Resources, [1931] S.
C.R. 263; Reference re Troops in Cape Breton, [1930] S.
C.R. 554.

(B) Strayer, supra, note 12, at 271.

(®) Id.

(8) Davison, supra, note 32, at 264.

(B) ANraand EREN (HHe) || °

Hogg, supra, note 5, at 181, footnote 93.

Strayer, supra, note 12, at 294-295.

Strayer #HQERN <0V | KEKPHARLO | RICKH#

P emE” R%%@M%%W%imi"ﬁg%ﬁwi K11k
BHEERIEHLEVOVERULSHLR | RIGPELRO TR

The Labour Conventions Reference,

[1929] S.C.R. 200; Refer-
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K] HOEVER ) ORQIHMEE C FREMEE4Q © 42°

NF AN R | R [N ER R L < S MR
o EEEEN 48 5 W 8T B S BIE QIERIQ IR S o
RS OERIERIE 5 U0V 590° N+ 1 2 N\ o «EOEN
|1

(&) Rubin, supra, note 38, at 175.

Hogg, id., at 180.
DEGAN CGRREN (e | OF°

(13) Debates, House of Commons, Canada, 1875, Vol. I, 286.
See Rubin, id., at 175; J. Smith, “The Origins of Judicial
Review in Canada” (1983), 16 Caxn. J. of Pol. Scie. 115, at
125. .

(B 1 KR HRAN«EITEFEHNRE KK o Ma M BInE
H2Q N SeHKInE" | R KYE QB w - EHE VR
SV SREROEMIIMKY S LT EEOHHY & /e Xin':
FEROLLE ERE2BIEIBE Q HEH N B A2 Q
LA L VB2 e° Rubin, id., at 175.

(&5) (1894), 22 S.C.R. 577.

(B) Id., at 678.

(B) [1912] 3 D.L.R.509 (P.C.), at 517.

3) A. G Man. v. Manitoba License E&&mwﬁ Association,
[1902] A. C. 73; Representation in the House of Com-
mons Reference, [1905] A.C. 37.

(3) Aeronautics Reference, [1932] A. C. 54.
(B) A G Can.v. A. G. B. C, [1945] S.C.R. 385,
f1945] 3 D.L.R L
(88) Rubin, supra, note 38, at 180.
(B MF > EREX (fHe)
(8) N+t BITEX] O°
M) QUENRA~CHEE LSRR VOV Rubin, supra, note 38,
at 175-180 §QRE®
B) WRENE VY2 BN BISEREHE N B EKR N
A RREN O Y QEENERNL L VBUSY 50° D807 K
BUE RFEQOLL O Rv QEH N ~ © VYrB{nRim L
e M R 1 (real weight) R4~ Q1) QRIS Y S
1Q° BHIEIBmM A % Qe Y HmR © HTRHT A 5 WX HE 4
ROHEREBFEEVYOY | BOEKEAREVIVE S L
RV 5% R O8” i (brief) OB © £ ¥l
L0 U-P4R00° KER” nomeEXDPLOAKer TDAE
ORFELZ REHEREREV OV QBKR s e InRin
S50
BISPRIKEHREVEHENEOR LR Y S QBEN
Sy SHENALVSYBIISER O TR Y L0 y”
XD SEHER UE N 30 8 4 BB s M0 v e ©
P50 QIO RIPEORY 50°
See Note “Advisory Opinions on the Constitutional-

| Ohm®
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ity of Statutes” (1956), 69 Harv. L. Rev. 1302, at 1303
-1304 ; Stevens, supra, note 6, at 6-7.; Hagemann, supra,
note 19, at 297; Field, supra, note 6, at 216. HE - EWE
H @) | K= 1 K RmgaE’

See also State ex rel. Satter Thwaite v. Highfield, 34
Del. 272, 152 A. 45 (1930) ; Fellows ex rel. O:B:a.:mm V.
Eastman, 126 Me. 147, 136 A. 810 (1927).

(&) Strayer, supra, note 12, at 274.

(B) BEBPERYI4)VAPREEHMTHERUMOL SER
~O” Hogg MBILZH-C1) Ok oW 500° &0 TR
B 2 Q dh R 24 0 B SO m# 3H O B im0 v
8 O ISR N 34 ) U B HGRRE R O loRIEQ
AL O Vv B v Qe°

Hogg, supra, note 5, at 178.

2> [1912] 3 D. L. R. 509 (P. C).

() HEZ" ERER |8 BQE°

(Z) Hogg, supra, note 5, at 178.

2 REHBREERTE D BISmm & i i i o ®uv
R @ #{ 8 Q IDE N QEHIB VA O RFIRR |2 20/ HE
HENEHE I VEENSHE S VS oBRERHEOIKRT MK
5 HEENY Yo SIS S H A O RO 500
M 2Tl im MR O V" = R4S HIm 1 i 8 O InE
PEMET SR BREIERY & A RIS & H A~ #m vie

D43 L SRR N YHE QT R VMY o2 Q .

407 S S e 2 i HHE N R O S O RN U R0
BRSO BREH O R & O SR IXERAQ
0% X R OQREVEH O REIEEmMNHA D UM S
HHE D IoRiE O IIRT MR D HiE Q WA KM
KU IO UM N KRK LR PV QX2 LY 5
Q% e QBE®
See Nowak, Rutunda, Young, Coustitutional Law (3rd
ed. 1986), at 58-59; F. Frankfurter, “A Note on Advisory
Opinions” (1924), 37 Harv. L. Rev. 1002, at 1005-1008.
() (1982),125 D. L. R. B3d> 1.
() I, at 16.
() MORKEFECNEN»"®BFTE QRN ¢ B 4
i MR A EHNRER S HBEL S~ O RipH O 50e°
() RPN ROOMHPFEECHCBREE” R EIMRURT R
RENONEBREH MoK L RNES Y S0 -uERUR
Q° KHEERR T ERER I R IR QOB
=) A G Ont v A. G Can., [1896] A.C. 348, at 370. ¥
Mg 5y BRI (Lord Watson) &7 REQMaU.R 42
EQLv O RETHRER VLS BHNE Y 510
SHUEmKE & ORE Q45! (real and present contro-
versy) OV 2 L L SHE YR 0 Q PR W RO
MT#L Gudicia) ) V2.8~ THEE (academic) | H3HIK
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PRl BRFEE V2 SV HEOBEAFE QO UE O HL
KR RISV 510° WRR WROQHIE VR4 EIK
% TR 5K Gudicial determination) ~J .2 Q fBilEXHYT
W L2QUENHL R ROM LT VEEE Y 5e° D4

(R) Re Marriage Laws (1912), 46 S.CR. 132; A. G. Cen. v.
C.P.R and C.N. R, [1958] S.C. R.285.

(Z) Rubin, supra, note 38, at 187.

(88) Strayer, supra, note 12, at 291.

(&) McEvoy v. A. G. N. B,

=7 HREREE AR SV REIRE ORI R R 0 I Q SRR
NRESE S ERNHES Y 500

(R) Re Objection by Quebec to Resolution to Amend the

Constitution, [1982] 2.S.C.R. 793, at 806. k& xR 5"
R BT B 00R <« — < 49 0 R )" W2 M
0 BLKIRH 0 5 SRERRA0 VFRIR O O O 07 H21R” < — =
A4 0 R IR E KN O 1 500

[1983] 1S.C.R. 704, at 707
-715.

KENL SV RASBERFTES MEHRKIEEVWV
ur%ﬁﬁ&k<k@%&m§fﬁotmo@im&ﬁmL\
Kt 8 5 V-2 H TR KR S A B AE O VS0 JnITHE O

500° DR KIENE L VAR N R IRERT IR Ty

HOW 5e°
See Rubin, supra, note 38, at 180-185.

8) EREOE Y ZTeHE{IRIEE QM MK Y2 BFEER
- Q oS ¢ HEENTMOK DY 500
= | BEEE
BTSRRI RO #H#H O HIK L MEie” SN
MRS TSR, 2 TSR TER MO YR
JIRIHI N3 91013 V'R PANRIIE OV 550° Vv R
FEZ ) QoS QK S ERURY S0 &K&N O
L1@¥M%mmﬁﬂﬁﬁﬁ?baiﬁkﬁﬂﬁﬁﬁwa
FEg 04 5 IR MR A 1) VIR A QIR TR 4010°
Nz O s
RV QRIIE L M LR~ 5o P 9 E i KR
ITHT Q BT Q BT W 4R 10 1) AU N U AU A @ A S A
BEOT T A TR I R o R EIR 8 S avde”
IR @ B WK O W 5 e°
T HE< Q¥R VOEEK

HF AT LEEEEHEOSBY ()

(&) Hogg, supra, note 5, at 180.
(%> Rubin, supra, note 38, at 185-187.
Strayer, supra, note 12, at 291.
(8) A.G. Can.v. A. G. Ont. et al, [1898] A.C. 700, at 717.

BHIRER S 4R O LK AR <O B L REI N
QL0 RFEE LM AR 50 1) U NEKIR
Q'R | BE VR0 O METHE R < T4
BEHVELUGLOSY S oRO& I SHKEBHRVE LSRR
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WKL SR RS X BR300 VN EK - W
510° URE"  H< QER N R HIKNREB< Q ERNWK
TLRR<LOHBNE AP NFREFOVER 4 —o 1 YK
B Y 46H0" U OBHENIHT -2 Q PARRNERUS W 510°
¥ HEKOREK

| BURTIRE Hite ol MBHUS LB ORE
FraBdREm A L S P IRe )RR OY 50° 0T
HER A R Y O 5 W IR Y IR RBEFIE S A
TR AL O W 5B NI o M N IR A0 &
MAYEOYORFENE S MR ORCK QMR &
HERUNE OV EFTEN-0E 5 0% | BBV R
FRZESCHIK O T A R0 BIRIBmM I O 544 5°

VR OFEFN A oBKURUERN S o BIIRBRO R
B AR L IR A0 O B & £ O RBRRBFOS Y 50-VEd
L210° URMYESD" RAx QIR BFTE X EIKINRE KA
RREEVRREE O S H5° VR R ORFESR
BED PRI TREE S aRECE Y R L oRFT 'R
BEBPRIHPERESKEN S0P 50° R XD4n
EE Y2 EERV-»" @< QMR M mHaRFN b e
s HECQ B8 N IR 4 00 B0 ML KT O W A0 42 Jip K 28 B EBK
530

Qg E M e BN im Q F T KR MREe O MR
U6 00 e MK I Q ER R -0 Q VO WERHE O W au £2°

(&)
(2
(&

(&

&

VRNESDT RRa MRSV IKER-Y BHERR {8

QU VIR AL R HEHEERC | O QHIKLE

U VEREOPG ULET RN VEREY LT eR

FEOHMA B CHEOHE oD LER VR0 E

.50°

See Stevens, supra, note 6, at 4-6; Hagemann, supra,

note 19, at 296-300; Note, supra, note 66, at 1307-1308;

Ellingwood, supra, note 39, at 178-237.

HE « BREX (o) | K= 1 Kmgos

Strayer, supra, note 12, at 275-278

NFoEA A CREEN (He) Him®

Courts of Justice Act, S. O. 1984, c. 1l

Pl ERD RN R REVE S ORERFIEC AL
4oL R K e B2 5P (superior trial court) X Q 5w
MR DEW e 2N RY 5e°

Strayer, supra, note 12, at 276.

Hogg, supra, note 5, at 178.

Judicature Act, R. S. A. 1980, c. J-1, s. 27; Constitutional
Question Act, R. S. B. C. 1979. c. 63, am. 1982, c. 5,s. 1; An
Act for expediting the Decision of Constitutional and
other Provincial Questions, R. S. M. 1970, ¢. C 180 ; Judi-
cature Act, R. S. N. 1970, c. 187, s.6, am. 1972, No.43, s.2,
1974, No.57, s.4; Constitutional Questions Act, R. S. N. S.
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1967, ¢.51; Judicature Act, R. S. P. E. 1. 1974, c.J-3, s.38;
Court of Appeal Reference Act, R. S. Q. 1977, ¢. R-23;
Constitutional Questions Act, R. S. S. 1978, ¢. C-29; Judica-
ture Act, R. S. N. B. 1973, c. J-2, s. 23, am. 1978, c.32, s. 18,
1980, c.28, s.6, 1982, c.3, s.39 (1) .

(8 E ™" Reference re an Act to Amend the Education
Act (Supreme Court of Canada, June 25, 1987) & & 5
YR s s R ERITEFTE ST IIHEEAEH L O R HIER KR
A M A 10 1) AR O STINEEH O B MR DM E N
WEE 5 W I O 4L oV QBT BIO Y © R HIERSEHEK D
FRIFTE P ImERE © L2°

%) Rubin, supra, note 38, at 176.
(2> Hogg, supra, note 5, at 179.
Strayer, supra, note 12, at 127-128.

() Supreme Court of Canada Act, R. S. C. 1970, c. S-19, s. 37.

L) Hogg, supra, note 5, at 178.

(5) *RER | BRI HHR | B (KA E8 RIS e |11
R SO

HRERA D ORFEFROBERV OV HLEBEBE R A Q
Rrmil T8 1] (] RO AW 0 YinBE U R W
SreERpaE’

(B) RECENZLoBHSPROFEHEQEVHImO»Q

PR E ORFE VY H R L BRI MR IR RS M

EOHENLRLOPES S QLY R A NIKEN R Y
Y Q EMRERHIER © B O HE O ¢ L O RERREH
Qe VRN ERIB O\ 5r0°
(&) D+ iaNd GEWEN (He) |1’
(8) Re B. C. Motor Vehicle Act (1985) ,24D.L.R. (4th) 536.
KENE SV RARBIERTREY <$EpRIKeH
KB N 5oy MKEEER | MoKE o290 PR
OVBEE O 40 <BEENFEIRNT QIR E RO I NEKE TR
B#ET O NEB 020 PR LEQ” WOFHKOERY
W Mg S VY EKSEERHD L
Re an Act to Amend the Education Act,
92.
() H+urNd GEREX (He) | 1]®
(8) EEEX] Em°
(2 EEEX] Hix®
(3 | fRLINBEHEN MY 8002 YR+ QMBI LN
E.g. Re Resolution to Amend the Constitution, [1981]
1S.C.R. 753,125 D.L.R. (3d) 1; Re Objection by Quebec
to Resolution to Amend the Constitution, [1982] 2 S.C.
R. 793.
(2) R. Sharpe, “Mootness, Abstract Questions and Alterna-
Deciding Whether to Decide”
(ed) , Charter Litigation (1987), 327, at 336.

supra, note

tive Grounds: in Sharpe
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Strayer, supra, note 12, at 279-283.

Strayer, id., at 279.

KEESR | | ERER DR M SR 0B

Strayer, supra, note 12, at 279.

Id., at 279-280.

Hogg, supra, note 5, at 181.

Hogg, .

Strayer, id., at 280-281.

Rubin, supra, note 38, at 170.

[1976] 2 S.C. R. 373,68 D. L. R. (3d),452.

MO TEHAULS W SRTNNY =N m NERMOE
HE Q%R0 S mE MRS © 4ozt U B A~ QR B #
FRAM0 R 420 KA e°

EEE ORI R R A T REFIR O F K VI e W M B
Hi” NMEERKCVELE0° N F ) » N\ GRREN (i
o)

EHERE RANSEREKND0 O HEO TR
R Q I HIFKEEHT Q 151 N HOE W < 2 0 WK Q 4E 2
QF| V=4~ 1) VR TR 410 1) A M -2 IHIAR ¢ AP 4Q1e°

Strayer, supra, note 12, at 282-283.

(3

N M

121 120 119

v

OERECENR SVELLSY S 0RBIENROER QT W
AV Q U ARBRORY 510° Fa0T SIS HSm 1 1
-0 O v BIKID L <0 UTEIE QU Q Uil N HHEN T
57 B Q A D IDRITE N E S A O MENX B0
BN o310 <SR QHI VRV W VRFTERPR T
BESLEEORFN LD oRIEMmMN 20 0RE
SRV Q HHHS BN B E Qo EBE QBRRIN K Te i
Bk o 2RI NIR QIR HHEN H BB O Y 50° e
WA © HIANR - VBRI R REKE 00 v
W2 W 510° 3 BTG R 2 K S i I I N M K
231 AVR P AR BT R U R W B KR AU R0 w Y QR
EZER-<IiEP40° WRE”T PR QIS 48
ORHMOR | #HEXKSANWSOH VY OFRIFE <o 5 »
QP 410°

See Hagemann, supra, note 19, at 292; Note, supra, note
66, at 1304-1305; Field, supra, note 6, at 206-207, 211-213.

RA® QEUER QORGUOEKHECE ¥ R eRNKMm
SEMNH O M o) 5 E VA0 Q27 R K © BEEUE
MG 5 WY S I HIER MR Q IR MR RAMIE O ¥ 510 &0
4010 VELL Re°

Strayer, supra, note 12, at 283-294.

Id., at 283-288.

DA AN EREN (He) Lm°
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(}) Strayer, supra, note 12, at 288-289; Snell, Vaughan,

supra, note 4, at Preface; P.Cavalluzzo, “Judicial Review
and the Bill of Rights: Drybones and its Aftermath”
(1971), 9 Osgoode Hall L. J., 511, at 529-533.

(8) B~ Edwards v. A. G. Can., [1930] 1 D.L.R. 98

(PCHONELVET | I PHHBHRTBIK QT < (persons) 4
A S e XA IR R S0 R AR REWNN R L X
Reference ve Eskimos, [1939] 2D.L.R.417. ¥R v %7
ER | KBS T~ Nk~ NN (Indian) | ~ Sopimyd TH
K4 — (Eskimos) 5 "R404 200 &1 & R4 R 42°

| M7 aEREN R S VBEIERR L X RS eR N QFE T
27 B EKEREK M 2 Do ml ST A Y K~ IR B
CEKRGHH O XN 4 oHEE NI T ¢ v 248 5 I A
0° MEBHE OEFT UL SV EVOHEEHITPARY D&

BANERS #HHO | R K200 M o
HUSCHEP R UEN SR URMNEDT K™ UK
K250 .8 L HEE YT GBI DR ORIEY OFE VR
0B 00 EH QBT olkRHIKERE R Vet
FORTLOFRVEHI O PR YRR VORI R LY
2 {330 KR R X i SR K L o2 S Q W aRre® (1
QRFN 8 5 W 2 5 5 O W 5008 L Qe HIE
Qe 5L 00 MK 0 OB L 8 5 oS4TS
K 400 VB 0% 1) QIS NIER M A T BEHEE B M
R LV BEDSPEMEIZU S Y S QIEHEKIHO | K
goovE | BENHROHKICOER YR C2Q VAR
L QROQ T SR A BT A ro ml 0 K BR W 28 o Bl iE
B2Q P E L He°

See Field, supra, note 6, at 218-219.

HF LB HREEEEHE KRE (F)

OF HEEQ NN OBHE VRN N B0 MO | B (8) Strayer, supra, note 12, at 290.
Xy | FEHERPEEI e v BSR4 (2) M.
R4 SR YIS H KK VIR0 ) B RS Id.

DA AN REEEN (He) R

KER I RRINERKERES

ERECEN XL BIEEM OB KTV =EE
Y 2 RN 1T 2 R B SR M A R e O Y S
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&@L’K%r@ﬂ%@ﬁﬁ%dV’;‘Hﬂﬂﬂﬂr—){'&l@l?fm‘gﬁw@@@%[ﬂé&i () Reference re Anti-Inflation Act (1976), 68 D.L.R. (3d)

QP 452 (S8.C.C).

(x0) A. G. Ont v. Canada Temperance Federation,
A.C. 193. at 205, per Viscount Simon.

(=~) Re CF.RB. and A.G.Can., [1973] 3 O.R.819 (Ont.C.

1946
HHPT RA =M QTe N © R SKEZEY L B A 030 Rk (19461

Y are°

HFFEETHEEFEINECER (F)

() SR M R R Q {40 1 B R 407 B IRV HHKE
BNEROT LR TSR ORIE, (oRE. | R<EH)
11 D0 RE°

() P. Hogg, “Proof of Facts in Constitutional Cases”

(1976), 26 U.T.L.J. 386, at 394-395.

() Id., at 386-390.

B. Morgan, “Proof of Facts in Charter Litigation”, in
Sharpe (ed.) Charter Litigation(1987), 159, at 159-163.

B. Strayer, The Canadian Constitution and the Courts,
The Function and Scope of Judicial Review (2nd ed.
1983), at 228-239.

(=) Fort Frances Pulp and Power Co.v. Manitoba Free Press
Co., [1923] A. C.695; Co-operative Committee on Japanese
Canadians v. A. G. Can., [1947] A. C. 88; Reference re
Validity of Wartime Leasehold Regulations, [1950] S.C.R.

A).
() Johannesson v. West St. Paul, [1952] 1 S.C.R. 292.
() Pronto Uranium Mines v. Ontario Labour Relations Bd.,
[1956] O.R. 862(Ont. H.C.) ; Denison Mines v. A. G. Can.,
{1973] 1 O.R. 799(Ont. H.C)).
(2) Hogg, supra, note 2, at 386-387.
Fort Frances Pulp and Power Co. v. Manitoba Free Press
Co., supra, note 4, at 705-708, per Viscount Haldane;
Co-operative Committee on Japanese Canadians v. A. G.
Can., supra, note 4, at 101-102, per Lord Wright; Reference
re Validity of Wartime Leasehold Regulations, supra, note
4, at 135, per Kerwin J., at 141-143, per Taschereau ]J., at
145, per Rand J., at 151 and 154, per Kellock J., at 157, per
Estey J., at 166, per Lock J. ; Toronto Electric Commis-
[1925] A.C. 396, 415-416, per Viscount
[1937] A.
C. 355, at 358-361 (argument of counsel); Margarine Refe-

sioners v. Snider,

Haldane; Unemployment Insurance Reference,
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[1951] A.C. 179, at 198, per Lord Morton of
Henryton; Johannesson v. West St. Paul, supra, note 8, at
308, per Kerwin J., at 326, per Lock J. ; Munro v. National
Capital Commission, [1966] S.C.R. 663, at 677, per Car-
twright J.; Reference re Anti-Inflation Act, supra, note 5, at
498, per Laskin C. J., at 507, per Ritchie J.

' Hogg, id., 387-389.

Eg A. G Alta. v. A. G. Can., [1939] A.C. 117; Texada
Mines Lid. v. A. G. B. C,, [1960] S.C.R. 713, 24 D.L.R.
(2d) 81.

Hogg, supra, note 2, at 388-390.

Morgan, supra, note 3, at 170.

Id., at 168-169.

Id., at 163.

Strayer, supra, note 3, at 229.

Morgan, id., at 163-164.

Hogg, supra, note 2, at 394.

rence,

Morgan, supra, note 3, at 161.

Hogg, supra, note 2, at 395.

Id.

A. G Alta. v. A. G. Can., [1939] A.C 117.
[1937] A.C. 355.

See cases supra, note 4, 5, 6, 7, 8, 9, 10.

(&) Hogg, supra, note 2, at 397.

~0400 7 MEE Q I HUF K M AR Y B QHR BT
MHoREAR {0 RENESBEFRESHKREREC
Paud® DR D" HIKHERINE QM8 S RN R S ET S
RAHOEHK O R R2IR 44 5° M7 M Q ERD MisY
K HE” B I QTR T R R A8 U S K 0 4900° BELY
BWEME SV DU B HHBKARFENEE LR F
KOEV L ACHMHKANEBUR L2005 D& 5
RADHOHIK'R 5 R AHOHENNX 5 &80 RIS o HIR VKT
WO R MEAC | BEHMAE” KFELS O VE#ENR
PR 0 gL

See Hogg., id., at 390-394.

DEVERYY | RIFOWM S Reference re Validity of War-
time Leasehold Regulations, supra, note 4, 2 38 5 WV R K =g
4% Rinfret X" R 2 M4 4r (order of reference)
CHMTENR LHHKARN QHIKV OV E S H S5
o REHKBEOHUB MWL H° | BEVEHHENR S
ME BKERSERY ZREUR Y USE S LEFuR
W 500

[1976] 2 S.C.R. 373 (1976), 68 D.L.R. (3d) 452.

Morgan, supra, note 3, at 166.

Hogg, supra, note 2, at 399.

Hogg, id.
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Bm{{m Qe " Laskin ifindd” 7 &40 5K
FUEOV-2" Vo R @ (relevance)” K
{admissibility) XS H (weight) 2R M ~ okl
£10 1) NNRIE OV 500° Id., at 401. '

(8) Morgan, supra, note 3, at 166, footnote 34.

(=) 1Id., at 166., see also Hogg, supra note 2, at 399-402.

(8)) Judson ]., Spence J., Dickson J., EE°

R 68. D.L.R. (3d), at 468, per Laskin C. J.

(%) Id., at 467.

8) Id., at 470,
(8) Hogg, supra, note 2, at 404.
S IHd.
Morgan, supra, note 3, at 166.

(%) [1981] 1 S.CR. 714,123 D.LR. (3d) 554.

(85) 123 D.L.R. (3d), at 561.

() Id., at 562.

(F) Id., at 563.

() Anti-Inflation Act Reference, supra, note 5 2~ #{Q3H&
DL ORNLEMHIKEIE NI D L M 4~Bu4d 5° See Mor-
gan, supra, note 3, at 167. 0 & D" The Law Society of
Upper Canada v. Skapinker, [1984] 1S.CR.357 &850
Estey 5 Qm %" ik LR HKEE PR omE

€))
&))

€5y

(2
€]
€))
€]

3

)
&)

(B

9

QBN 5 O0 N OV 510 U284 2810° Mor-
gan, id., at 167-168.

123 D.L.R. (3d), at 562.

Id.

RA®ME S PR EHHRE KT Q1D BB e Mk A
WO FEHE O S A o0 N 4 VEE YRR L 0V R R
BEMMXERSe UGSy B BYRoRoBRERE S o
MELL500° oo B N ST e FERIEECHRN &
SVYAREVIVESRLRY 50e°

Hogg ¥ %" LR HIKEE © iR N R0 i M 56
DeREREE QBN R o mipiik L 8 LW 2EEs
QVEEET DY 5000

Hogg, supra, note 2, at 407.

Morgan, supra, note 3, at 168-169.

[1986] 1 S.C.R. 103.

Id., at 138, per Dickson C. J. C.

Supra, note 34.

Morgan, supra, note 3, at 170.

Id., at 161.

Id., at 171.

Sopinka and Lederman, The Law of Evidence in
Civil Cases (1974), at 374.

Hogg, supra, note 2, at 394.
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Morgan, supra, note 3, at 171-172.
‘3) Hogg, id., at 408.

BREE” M 38 S ET By QU QE A % S v
HERKEREORY S84 5° BFES BB R<RRECY S
WREHIK Q O RITHER OV LR 0 42°

Strayer, supra, note 3, at 252.

(8) Morgan, supra, note 3, at 172.
Strayer, id., at 252.
5) Hogg, supra, note 2, at 408.
(%) See Strayer, supra, note 3, at 252-255.
(8) R.v. Red Hot Video (1985),18 C.C.C. 3d) 1, at 8(B.C.
C.A).
(8) Red Hot Video Ltd. v. Vancouver (1983),5D.L.R. (4th)
61, at 66 (B.C.S.C).
(3) Re McDonald and The Queen (1985) , 51 O.R.(2d) 745,
at 768(C.A.).
() R. v. Lucas (1985), 16 C.R.R], at 7 (Ont. Dist. Ct.).
(8B) R. v. Bryant (1984), 48 O.R. (2d) 732, at 753.
3> Morgan, supra, note 3, at 173,
8) Strayer, supra, note 3, at 256.
(8) Morgan, supra, note 3, at 172.
(B) M.
Strayer, supra, note 3, at 254.

Hogg, supra, note 2, at 408.
(%) Strayer, id., at 255-256.

Hogg, id.

Morgan, id.

Anti-Inflation Act Reference, supra, note 5 8 5V~
Laskin (A 4 oHw L2111 O QEFROH V-2 N VOl
mWQERN 4o KENEHHERKIESEFIEN S o
NORY 50°

(®) Morgan, id., at 174.

() .

() Que. Assn. of Protestant Sch. Bds. v. A. G. Que. (1982),
140 D.L.R. (3d), 33, (Que.S.C.) ;affd.1D.L.R. (4th) 573
(C.A); affd. [1984] 2 S.C.R. 66.

(&) Morgan, supra, note 3, at 174-175.

() R. v. Morgentaler (1984) , 47 O.R. (2d) 353 (H.C)
(BRI ORI Qi) ; Jack and Charlie v. The Queen,
[1985] 2 S.CR. 332. (<E&EibiuQiHim)®

(&) Re Lavigne and OPSEU, not yet reported.

July 4, 1986 (Ont.H.C.), cited in Morgan, supra, note 3,

at 176.
({2) Morgan, ., at 176.
L) Id. at 176-177.
See National Citizens’ Coalition Inc. v. A. G. Can. (1984),

de#k39 (3-216) 712



HFEREBTHEBEENEOER (F

11 D.L.R. (4th) 481 (Alta.Q.B.).

(&) L.D.Brandeis’?” Muller v. Oregon, 208 U.S. 412 (1908)
CHEMNEI O] | N S $HEHIE (Brief) 2V QG O H
e

(¥) Morgan, supra, note 3, at 177.

(&) [1976] 2 S.C.R. 373.

(8> [1981] 1 S.CR. 714.
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* % *

Part1l of this article examines the characteristics of constitutional
review in Canada from two aspects, that is 1) procedural and institutional
feature, 2) technical feature.

Chapter 1.

The system of constitutional review in Canada keeps with the stan-
dard pattern of the United States, not with the pattern of a special constitu-
tional court as in some European countries. Canada, however, has sup-
plemented the normal procedures of the commom law with provisions
intended to speed up the solution of constitutional issues, while at the same
time guaranteeing a more adequate consideration of the rights of all con-
cerned.

*LL. M. University of Hokkaido.
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The risk of constitutional issues being resolved by courts without
argument from the interested government has been reduced by rules adopt-
ed in most provinces requiring the party raising a constitutional issue to
give notice to the Attorney-General of the government of the jurisdiction
which enacted the statute, and allowing the Attorney-General to intervene
in the proceedings. In the Supreme Court of Canada, a similar rule requires
notice to be given to all eleven Attorneys-General.

In some provisions of Canada, it is possible to shorten the time
necessary to secure the Supreme Court’s definitive rulings on a constitu-
tional issue in civil procedure. The Supreme Court of Canada Act authorizes
the provincial legislatures to provide that any suit in which the parties by
their pleadings have raised the question of the validity of a federal or a
provincial statute, and in the opinion of the trial judge the question is
material, may be transferred to the Supreme Court of Canada. The Supreme
Court of Canada then hear argument and rule on this constitutional question
only, remanding the case to the trial court for completion in the right of its
ruling.

Some provisions of Canada have specifically provided that when it is
suspected that a provincial statute exceeds the jurisdiction of the provincial
legislature and invades that of the federal Parliament, the Attorney-General
of Canada may bring a suit in a provincial court against the Attorney-
General for the province to secure a declaratory judgment as to its validity.
In the alternative, the suit may be brought by the Attorney-General for the
province against the Attorney-General of Canada. The Ontario Act is
equally applicable to federal legislation. These statutes make it unnecessary
to wait to settle the issue until a dispute arises between private individuals
or corporations, or between the government and private persons or corpora- -
tion. This type of procedure can be described as “Abstract Constitutional
Review” or “Abstract Norm Control”.

From the very first, the Supreme Court of Canada Act has provided for
advisory opinions at the request of the Governor in Council. Its principal use
has been to refer questions as to the constitutional validity of federal or
provincial statutes or bills under discussion. Each of the provinces has
copied this procedure, authorizing its Lieutenant-Governor in Council to
submit any matter he thinks fit to the provincial court of appeals, with an
appeal to the Supreme Court of Canada. Even though it was acknowledged
that advisory opinions are not part of judicial function, Canadian courts
accepted advisory opinions.
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One of the reasons is that there is no general “separation of powers”
in the Constitution Act, 1867. The Act does not separate the legislative,
executive and judicial functions and does not insist that each branch of
government exercise only “its own” function. Either the Parliament or the
Legislatures may by appropriate legislation confer non-judicial functions on
the courts and may confer judicial functions on bodies which are not courts.

Chapter 2.

In Canada distribution of legislative power between the federal Parlia-
ment and the Provincial Legislatures is mainly set out in s. 91 and 92 of the
Constitution Act, 1867. Both sections use a distinctive terminology, giving
legislative authority in relation to “matters” coming within “classes of
subjects”. This terminology emphasizes and helps to describe the two steps
involved in the process of constitutional review: the first step is to identify
the “matter” of challenged law (the characterization of challenged law) ;
the second step is to assign the matter to one of the “classes of subjects”

(the interpretation of the power-distributing provisions of the Constitu-
tion).

Section 1 of the Charter guarantees the rights and freedoms set out in
the Charter, but makes clear that they are not absolutes: they are subject “to
such reasonable limits prescribed by law as can be demonstrably justified in
a free and democratic society”. Section 1 of the Charter contemplates that
constitutional review of legislation under the Charter should proceed in two
stages. In the first stage, the court must decide whether the challenged law
has the effect of limiting one of the guaranteed rights. If the challenged law
does have this effect, the second stage is reached: the court must then decide
whether the limit is a reasonable one that can be demonstrably justified in
a free and democratic society. The first stage involves the interpretation
and application of provisions of the Charter that define the guaranteed
rights. The second stage involves the interpretation and application of s. 1
of the Charter. '

In constitutional cases, there are often factual issues which have to be
determined by the court. In Canada, until recently, there has been no
developed theory on how, or to what extent, facts should be introduced in
constitutional cases. However, since the middle of 1970’s, courts have been
developing theory as to proof of facts in constitutional review.

(To be continued)
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