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R. Sharpe,, “Mootness, Abstract Questions and

Alternative Grounds : Deciding whether to Decide,” in

Sharpe (ed.),Charter Litigation (1987), at 342., B.
Strayer, The Canadian Constitution and the Courts,
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The Function and Scope of Judicial Review (2 nd. ed.
1983), at 182.

(=) (1881), 7 App. Cas. 96 (P. C.).

(e») Id, at 109.

(=) (1883), 9 App. Cas. 117 (P. C.).

(w) Id, at 128.

(o) (1914) ,18 D. L. R. 353 (P. C.).

(0=)  KCERR) | BEER MR LD W (TR ibiEd, 1R
fonlge 1 90 mEEle) e

(e0) Supra, note 6, at 358-359.

(ov) Strayer. supra, note 1, at 183.

(2) A. G Ont. v. Winner, [1954] A. C. 541 ; Winner v.
S. M. T. (Eastern) Ltd. [1951]4D. L. R. 529. ;
Reference re Alberta Statutes,[1938] 2D. L. R. 81 ;
Reference re Anti-Inflation Act (1976),68 D. L. R. (3
d), 452 ; C. N. R. v. Williams, [1978] 1S. C. R. 1092.

(=)  Strayer, supra, note 1, at 182.

(&) Sharpe, supra, note 1, at 342.

(%3) Strayer, supra, note 1, at 184,

Sharpe, id., at 344.

(2) E.g. Smith v. A. G. Ont., [1924] 3D. L. R. 189 ;
Calder v. A. G. B. C. (1973),34D. L. R. (3d) 145 per
Judson J. ; Denison Mines Ltd. v. A. G. Can. (1973), 32
D.L.R. (3d) 419 (H. C.) ; Labatt Breweries Ltd. v. A.
G. Can. (1980), 110 D. L. R. (3 d) 594. per Ritchie J.

() [1941] 3D.L.R. 305.

(2) [1941] 1D.L.R. 291-.

(=) [1941] 3D. L. R. at 314-316.

(X)) I, at 318.

(&) M., at 318-319.

(8) Id., at 319-323.

(X]) Id., at 324-325.

(]) Id., at 307-311

(R) Id., at 323-324.

(J) Sharpe, supra, note 1, at 342.

(Q) [1984] 1S.C.R. 37

(&) Law Society Act. R. S. O. 1980, c. 233.

EHI | L oBI Ao N o AR R QI 45042 O
OOV RA QBRI {190 1) VNEEE O S re° Kk
R [k CRIRR R QR K -~ 0 < BHHIR K ¥k
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(%) [1984] 1S.C. R. at 383.

(R) See also Skote-Graham et al. v. The Queen, [1984]
1S. C. R. 106.

() Sharpe, supra, notel, at 343. See cases cited in
Sharpe.

(R) Id.

Re Koumaudouros et al. and Metro, Tovonto (1985),
52 0. R. (2d) 442 (C. A.).; Re Information Relailers
Assn. of Metro. Toronto Inc. and of Metro. Toronto.
(1984) , 48 O. R. (2d)290(Div, ct,) ; denied by Court
of Appeal (1985), 52 O. R. (2d)449.
See also. Westendorp v. The Queen. [1983] 1S. C.

R. 43.

(53) Sharpe, id., at 343-344.

() Id., at 344.

(83)  Supra, note 24.

(&) Id., at 383.

(8) Id., at 383-.

(8) E. g Re Boudveau and Lynch (1984),66 N.S. R. (2

d)271 (N. S. C. A.) ;Re Bowles and Post et al. (1985),
16 D. L. R. (4th) 591. (B. C. S. C. ) ; Nightengale
Galleries Litd, v. Dir, of Theatres Branch (1985), 48 O.
R. (2d) 21 (Co. Ct.).

(%) Sharpe, supra, note 1, at 344.

(8) .

() Id. at 345.

Strayer, supra, note 1, at 193.

(8) Strayer, id.

(F)  KEER) |RR | IR | & (KR E, 1R he
N <ImESl-) $BE°

() Strayer, supra, note 1, at 181-182.

() Id., at 193. 212.
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W’ J. Magnet, “The Presumption of Constitutionality”
(1980), 18 Osgoode Hall L. J. 87. %R0° v QE  B.
Strayer. The Canadian Constitution and The Courts,
The Function and Scope of Judicial Review (2nd, ed,
1983), at 224-226, 256-257, P. momm. Constitutional
Law of Canada (2nd, ed, 1985), at 99. 324-325, 327,
681-682, D. Gibson, The Law of The Charter
General Principles (1986), at 56-62 $EE®

() Magnet, id.

() Hogg, supra, note 1, at 324.
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P12 58 Sy $049:0° Strayer, supra, note 1, at 225.

(w) Strayer, id., at 225.
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27 SHTEES (legislative intent) QIR HHK QI
BOLRD” w00 wgBER QIRHENOIKEQ
RINTI D — VOV IR R SN v S SRR Y
MR O W 50° Magnet, supra, note 1.
BT RN R 5\ AR QI BRSO dIHES
MERCEREY HEFHESRRN—N<S 550°
(o) Reference re Farm Products Marketing Act (Ont)
[1957] S.C.R. 198, at 255, 7D. L. R. (2d) 257, at
311.
(8) Magnet, supra, note 1, at 98.
(%) M.
Strayer, supra, note 1, at 224-225.
() Mckay v. The Queen, [1965] S. C. R. 798, at 804.,
53 D. L. R. (2d) 532, at 537, per Cartwright J.
() See also cases cited in Strayer, supra, note 1, at
244 footnote 38.
T KR SRR IR ELR AR
() Hogg, supra, note 1, at 325-329.

Gibson R LB INEE " dnipHBROME &
DEHPeLQPBLSY VRE HEEOTENES
QT HESHR VLB SRSV ¢ iRe” VE
AETE L E RO IIE S oD 5100 S 180 ViR
RO 30° supra, note 1, at 58.

N OIRE R " HIHIE QF SR v e B o b
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oS BN R i e QIR 0 SRR 1 39 5 W EE
or@ 1) AU G ER WK S QU S VB 0 200°
Strayer #-H-» Hogg WV E DO MY 8K O 5 w0°
Supra, note 1, at 225.

(L) Kruger v. The Queen, [1978] 1S. C.R.104,75D. L.
R. (3 4d) 434 ; Montcaim Construction Inc. v. Minimum
Wage Commission (1979), 93 D. L. R. (3d) 641.

(%5) Magnet, supra, note 1, at 127.

(¥) Id., at 103-105, 121-128.

() Strayer, supra, note 1, at 225, 256-257.

() Id. at 257-258.

Magnet, supra, note 1, at 127.

() Gibson, supra, note 1, at 56.
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(]) Magnet, supra, note 1, at 131.
(R) CIGOL v. Gov’t of Sask., [1978] 2S. C. R. 545, at
573, 80 D. L. R. (3d) 449, at 468.
See also Fort Frances Pulp and Power Co. v. Man.
Free Press Co., [1923] A. C. 695, at 706, [1923] 3D. L.
R. 629 (P. C.).at 635 ;
Japanese Canadians v. A. G. Can., [1947] A. C. 87. at
101-102, [1947] 1. D. L. R. 577, at 585, ; Kruger v. The
Queen, [1978] 1S. C. R. 104, at 112,117, 75D. L. R. (3
d) 434, at 440, 443.
See also Magnet, supra, note 1, at 143.
() Reference rve Anti-Inflation Act, [1976] 2 S. C. R.
373, at 470, 68 D. L. R. (3d) 452 at 534. per Beetz J.
P. Hogg, “Proof of Facts in Constitutional Cases”
(1976), 26 U. T. L. J. 386. at 396-397.
() See Magnet, supra, note 1, at 144.
() HER) R BHRIIE (TRKHEIE®H,s 1RH01 e
| ROM=S-) $akeEe
(§5) Strayer, supra, note 1, at 225-227.
(R) Id., at 257.

Co-operative Commiittee on

Hogg, supra, note 1, at 681.

Strayer, supra, note 1, at 225-227.

Id. at 257.

Hogg, supra, note 1, at 681-682.
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Gibson, supra, note 1, at 157-158.

Strayer, supra, note 1, at 225.

Hogg, supra, note 1, at 324-325.
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FAWE D S0 1) UIEEE S 50°% s QEEEK” Hogg &
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S8 5 AHE O W S0
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(—) P. Hogg, Constitutional Law of Canada (2nd ed,
1985), at 182.
EXBR TRARH L R HEERR, T <
#onl - Boe (1 RYEE) | imgakze
() Hogg, id.
B. Strayer, The Canadian Constitution and The
Courts, The Function and Scope of Judicial Review
(2nd, ed, 1983), at 29.

See generally A. Joanes, “Stare Decisis in the

Supeme Court of Canada” (1958), 36 Can, Bar Rev.
175, G. Curtis, “Stare Decisis at Common Law in
Canada” (1978), 12 U. B. C. Law Review 1.
EXKERTRARHORE VR A RIRIEHFTE, K
Wby P40 | —Eod (1 RYEH) PiHR«DE "Re
R o FIEIRRE O BEE VI, TR #idhs
RN« Boe (] RPKYE) | mgagE®
(en)  Stuart v. Bank of Montreal (1909), 41 S. C. R. 516,
at 535, Per Duff J. and at 549, per Anglin J.
(=) Tooth v. Power, [1891] A. C. 284, at 292. (P. C.
Aust.) .
() Hogg, supra, note 1, at 184.
() Joanes, supra, note 2, at 181-184.
(=) Curtis, supra, note 2, at 1-2,
(e0) Strayer, supra, note 2, at 29.
Curtis, id., at 1,
() (1957}, 7 D.L.R. (2d) 257.
(2) Id. at 271-272.
See also Joanes, supra, note 2, at 175-178.
(2)  Practice Statement (Judicial Precedent), [1966] 1
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()  Binus v. The Queen. [1967] S. C. R. 594.

()  Brant Dairy v. Milk Comm. of Ont., [1973] S.C. R.
131 at 152-153 ; Paguette v, The Queen, [1977] 2 S.C.
R. 189, at 197 . McNamara Construction v. The Queen,
[1977] 2 S.C.R. 655, at 661 ; Keizer v. Hanna, [1978]
2 S.C. R. 342, at 347 ; Vetrouec v. The Queen, [1982]
1 S. C. R. 811, at 830 ; Min. of Indian Attairs v.
Ranville, [1982] 2 S. C. R. 518, at 527.

() (19781 2 S.C.R. 1198,84 D. L, R. (3d) 257,

(%) Lower Mainland Dairy Products Sales Adjustment
Committee v. Crystal Dairy, Ltd., [1933] A. C. 168.,
[1933] 1 D.L.R. 82 (P.C.).

(8) Law Society of Upper Canada v. Skapinker (1984),
9 D. L. R. (4th) 161, at 167-68 ; Hunter v. Southam

Inc, (1984), 11 D. L. R. (4th) 641, at 649.
() See Strayer, supra, note 2, at 29-30.
Hogg. supra, note 1, at 184-185.
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Principles (1986), at 184.
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Hogg, supra note 1,at 344.
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Courts, The Function and Scope of Judicial Review (2
nd ed. 1983), at 265.
C. Rogerson, “The Judicial Search For Appropriate

General

Remedies under The Charter : The Examples of Over-
breadth and Vagueness”, in Sharpe (ed.) Charter
Litigation (1987), at 271.

(w) Strayer, id, at 265.

Hogg, supra, note 1, at 345.

(«©) Rogerson, supra, note 4, at 271.
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(o) Hogg, supra, note 1, at 344.

(=) Id, at 345.
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=) Id

() Strayer, supra, note 4 at 265.
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(2) Gibson, supra, note 2 at 186.
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(X)) Hogg, supra, note 1, at 327-329.
Rogerson, supra, note 4, at 247.

() Rogerson, id., at 248.

() E.g Reference ve s. 31 of the Municipal District Act
Amendment Act, 1941. Alta, c. 53., [1943] S. C. R.
295 ; Mckay v. The Qeen, [1965] S. C. R. 798 ; Comm.
du Salaire Minimum v. Bell Telephohe Co. of Can.,
[1966] S. C. R. 767 ; Que. North Shore Paper Co v. C.
P., [1977] 2 S. C. R. 1054 ; Deloitte, Haskins and Sells
Ltd. v. W. C. B, [1985] 1 S. C. R. 785. per Wilson J.

(¥) Rogerson, supra, note 4, at 248.
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Hogg, supra, note 1, at 325-327.

(%) Hogg, id., at 326.

Rogerson, id., at 246.
(%) [1947] A. C. 503.
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See generally T. Cromwell, Locus Standi, A Com-

mentary on the Law of Standing in Canada (1986),
especially at 68-102.
The Canadian Constitution and The
Courts, The Function and Scope of Judicial Review
{( 2nd. ed. 1983). at 133-180.
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Cromwell, id, at 69.

B.Strayer,

Strayer, supra, note 1, at 133.

Id.

Id., at 134.

Id., at 109-110, 148-150.
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Strayer, supra, note 1, at 134,

Cromwell, supra, note 1, at 69.
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Strayer, supra, note 1, at 134-135.

S. Blake,
Rights and Freedoms in Canada and The United
States” (1984) , 16 Ottawa L, Rev. 66, at 74.

Strayer, id., at 135.

(2) M.

Blake, supra, note 9, at 72.
[1924] 3 D. L. R. 189.

(1974), 43 D. L. R. {3d) 1.
(1975), 55 D. L. R. (34d) 632.
(1982), 130 D. L. R. (3d) 588.

Cromwell, supra, note 1, at 69.

“Standing to Litigate Constitutional
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(]) Strayer, supra, note 1, at 142.

Strayer P -HZ" SMEHUEECHEHIR" T8 VM E

1 (vanishing point) ; N8O 550" WK 30°
() Supra, note 12.
(X) Canada Temperance Act, 10 George V. c. 8.
() See Smith v. A. G. Ont., [1923] 4 D. L. R. 1071.
(3J) Supra, note 12, at 190.
(]3) Id., at 194-201, 202-203.

Strayer #-H2 ) QUENIR.D R A RIREEHR 23 377 o
RS0 IE 50 45 2 ST HT 12 6 B 00 2 SR AE 3T O
KEFE WA L K14 MR P e fRIHE T O S0 N
REONM 5% WO WwoRHMRIR OBFIER’
Y R L QInE Y QEBLVERL S 5
oW 20° Strayer, supranote 1, at 139.

(R) Cromwell, supra, note 1, at 72.

() Supra, note 12, at 189-190.

(X) Glasgow Nav. Co. v. Iron Ore Co., [1910] A. C. 293,
at 294, per Lord Loreburn L. C.

(RQ)  Supra, note 12, at 192.

() Rainy River Navigation Co. v. Ontario and Min-

nesota Power (1914) , 17 D. L. R. 850, at 852 (Ont. C.
A).

(B) »oOovi F<LBERSEE DT oMBEROERT
R s ) AU EEIATIEYIE ST (relator action)
B0 1) R 00 1BEE S HBEEROER S
O | MOUHK ORI o HRH OB RE O v 5 50°

See generally Gromwell, supra, note 1, at 15-27.

(8))  Swupra, note 12, at 193-194.

(83) Id., at 202.

(3) Cromwell, supra, note 1, at 70, 74.

(8) Id., at 70.

Strayer, supra, note 1, at 141.

(8) Cowanv. C. B C.,[1966]20.R.309,56D.L.R. (2
d) 578 (C. A.) ; Jamieson v. A. G. B. C. (1971), 21 D.
L.R.(34d).313 (B.C.S.C). ; Mercer v. A. G. Can.
(1972),24 D.L.R. (34d) 758 (Alta.S.C.). ; Burnham
v. A. G. Can. (1970), 74 W. W.R. 427,15.D. L. R. (3
d) 6 . Denison Mines Ltd. v. A. G. Can. (1972), 32
D.L.R. (3d) 419 (Ont. H. C.) ; Moose Jaw School
Dist. No. 1. Bd. of Education v. A. G. Sask. (1973), 41
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D. L. R. (3d) 732 (Sask. Q. B.).
(%) Supra, note 13.

See ]J. Johnson, “Locus Standi in Constitutional
Cases after Thorson”, [1975] Public Law 137 for
commentary.

(8) Johnson, id., at 140.
(8) Supra, note 13.
() NowR.S.C.1970.c. 0-2.

EHD FRRVOUOBRECERNL R S v KD
S ERVEE 10 1) VR OW 5 4°

(T Thorson v. A. G. Can. (No. 2), [1972] 1 O.R. 86,
22D.L.R. (3d) 274.

() Thorson v. A. G. Can. (No2), [1972] 2 O. R. 340,
25D. L. R. (3d) 400.

(¥) Supra note 13, at 3-5.

(3) I, at 8.

(]2) Id. at 17-18.

(%) M. at 8-7,18.

(§) M, atl1l.

(¥) Id,at 8-11,18.

() Id., at19.

(B) Id.,at 6-7.

(@) Cromwell, supra, note 1, at 76.

(B)  Supra, note 13, at 7.

(B) Id.,at 9-10, 11-13

(B) Id. at19.

(!18) See Cromwell, supra, note 1, at 43-68.

(B) Thorson THKE HEHCOWHS S ST WS4
BBt 1 R A s QN STAK © MR R O 3 v - HEHE U
£00°

Supra, note 13, at 8.
Johnson, supra, note 34, at 158.
See McNeil, supra, note 14.
($5) Swupra, note 13, at 7.
Cromwell, supra, note 1, at 78.
Johnson X1 v £ WIEMRHKE VO WEIE O 5 e°
Johnson, supra, note 34, at 158-159.

(8) Supra, note 14.

See D. Mullan, “Standing After McNeil” (1976), 8

Ottawa L, Rev, 32, for commentary,

Jb¥£39(4-335)1163



R/ -+

(8) R.S.N.S. 1967, c. 304.

(8) McNeil v. N. S. Bd. of Censors. (1974), 46 D. L. R.

(3d) 259 (N. S. Sup. Ct. ).

() McNeil v. N. S. Bd. of Censors. (1974). 53 D. L. R.

(3d) 259 (N.S.).

(8) Mullan, supra, note 55, at 35.
(8)  Supra, note 14, at 634-635.
(J) Id., at 635.
(88) Id., at 636.
() Id., at637.
() Id., at 636.
(8) Id., at 637.
(B) M.
() Cromwell, supra, note 1, at 80.
(R) .

Strayer, supra, note 1, at 144.
(]) Strayer, id.
() Supra note 14, at 637.
(Z) Id., at 635.

(¥2) Cromwell, supra, note 1, at 80, 82.

(&) Id., at 82
Mullan, supra, note 55, at 40.
Johnson, supra, note 34, at 158-159.
difEqm 2" Thorson, McNeil IESTRS” Smith T
SN O 548 5 1 VR 510°
(52) Strayer, supra, note 1, at 145.
(X)) Supra, note 15.
(2) M.
(8) HKIEW | B | #HR) HEHK (MR, 1R
Hoe | Onimzsk—) $0BE°
()  Supra, note 15, at 596, 605.
(&) R.S.C. 1970, c. C-34.
(83) [1980] 5 W. W.R. 283 : [1981] 1 W. W.R. 1.
() Ritchie, Dickson, Beetz, Estey, McIntyre, Chouinard
SUWRFTRITEE’
(8) Supra, note 15, at 600-601.
Borowski ¥{ %" H-EHIRE 2 RIEVERO LB
NIXIROWEKHHVEEE O N w6 IR NRES
£ 50200 Q NIXT ORI 5 KT O £2° 900 17
M7 ZQ«NNK M N (Manitoba Official Guard-
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Id., at 603.

1d., at 604-605.

1d., at 606.

Id.

Id., at 605.

Id., at 605-606.

Id., at 606.

Id., at 591.

.

1d., at 592.

Id., at 592-593.

1d., at 593-594.

Id., at 595.

Id., at 596-597.

1d., at 598.

ld.

Cromwell, supra, note 1, at 84-85.

Strayer, supra, note 1, at 147.

(

~—

Supra, note 15, at 603.

1d., at 604-605.

Id., at 606.

Id., at 591-595.

Cromwell, supra, note 1, at 85.
Supra, note 15, at 598.

Id., at 605.

1d., at 596.

Strayer, supra, note 1, at 147.
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Cromwell, supra, note 1, at 88.

—~
~

Strayer, supra, note 1, at 142.
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(2) K. Swan, “Intervention and Amicus Curiae Status in
Charter Litigation”, in Sharpe (ed.) Charter Litigation
(1987), at 38.

) See Cromwell, supra, note 1, at 86-92.

=) Blake, supra, note 9, at 96.
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(8) Strayer, supra, note 1, at 151-152.
See Cromwell, supra, note 1, at 147-158.
) 24 Halsbury Laws of England (4th ed. 1979), at
580-581.
See also Strayer, id,. at 151.

(8]) Grant v. St. Lawrence Seaway Authority, [1960] O.
R. 298, 23 D. L. R. (2d) 252 ; Greenpeace Foundation
of B. C. v. Min of Environment (1981), 122 D. L. R.
(3d) 179 (B.C. S.C.).

(8) See Snell’s Principles of Equity (27 th ed. 1973).

See also Strayer, supra, note 1, at 152.

(8) A.G. B.C. v Cowen, [1938] 4 D.L.R.17. (C. A.),
affd. [1939] 1 D. L. R. 288 ; Winner v. S. M. T.
(Eastern) Ltd., [1951] 4 D. L. R. 529 ; United Nurses
of Alta. v. A. G. Alta. (1980), 124 D. L. R. (3 d) 64.

(]) Strayer, supra, note 1, at 152-154.

See Cromwell, supra, note 1, at 103-109.

(8) See De Smith’s Judicial Review of Administrative
Action (4th ed. 1980), at 418-421.

Mullan, Administrative Law (2nd ed.) s. 157.

(

120

See also Strayer, id., at 153.

SDYRNENR IV RELKOBKHERIRMR
K4 (writ of evocation) ME O WL QO KW 50°

(C. C. P. Art. 846) Wi HERwEQekdon” C.
C. R. Art. 55 M4 oS\ ol ov S48
LRI04 2° Turcotte v. Régie des eaux du Québec,
[1972] C. A. 623.

(8) Re Surrey Municipal By-Law (1956), 6 D.L.R. (2

d) 768 (B. C. S. C.).; Beatorn v. P. E. I. Land Use
Comm. (1979).101 D. L. R. (3d) 404 (P.E.1.C. A).;

W. A. W. Holdings Ltd. v. Summer Village of Sun-

dance Beach (1980), 105 D. L. R. (3d) 403. (Alta. Q.
B.)., revd. (1981), 117 D. L. R. (3d) 351 (Alta.C. A.).
(§) Strayer, supra, note 1, at 154-155.
See Cromwell, supra, note 1, at 109-112.

(8) Lott v. Cameron (1897), 29 O. R. 70 (C. A).; Re
Holman and Rea (1912), 27 O. L. R. 432, 9 D. L. R.
234.

(8) Re Board of Manhood Suffrage Registrars (1901), 13
Man. R. 345 (K. B.).; Re I. U. O. E., Local No. 968
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and Michelin Tirves Mfg. Co. (1973),43D. L. R. (3d)
602 (N. S. S. C).
(8) Strayer, supra, note 1, at 155-156.
See Cromwell, supra, note 1, at 113-118.

(28) E. g Hughes v. Henderson (1963),42D. L. R. (2d)
743 (Man. Q. B.) ; Canadians for the Abolition of the
Seal Hunt v. Min. of Fisheries and Environment
(1981), 111 D. L. R. (3d) 333 (T. D.).

(8) R. v. Publicover, [1940] 4 D.L.R. 43. at 45. (N. S.
C.A)., W. A. W. Holdings Lid. v. Summer Village
of Sundance Beach, supra, note 126.

(8) Re Leahy and Garvey, [1935] O. W. N. 41 (C. A)).

(&) R. v. Treasury Lords Commrs (1872), 7 L.R. Q. B.

387.
) Temple v. Bulmer, [1943] 3 D. L. R. 649 ;
Canadians for the Abolition of Seal Hunt v. Min. of

Fisheries and the Environment, supra, note 131.

(

13

(8) Cromwell, supra, note 1, at 95-102.
Strayer, supra, note 1, at 170-171.

D. Gibson, The Law of The Charter Gereral

Principles (1986), at 264-271.

Gibson, id., at 264.

Gromwell, id., at 102.

Gibson. id.

Id., at 264-266. See cases cited in Gibson.

Id. at 267.

Cromwell, supra, note 1, at 99-100.

Que. Assn. of Protestant Sch. Bds. v. A. G. Que.
(No. 2).(1983),140 D. L. R. (3d) 33. at 41-42. (Quc.
S. C.) per Deschenes C. J. affirmed 1D. L. R. (4th)
573 (Que. C. A.)., affirmed 10 D. L. R. (4th) 321. (S.

'C.C) i R. L. Crain Inc. v. Couture (1983), 6 D.L.R.

(4 th) 478. at 517-518 (Sask. Q. B.).
<)  Supra, note 15, at 596, 605.
2) E. Ewaschuk, “The Charter, An Overview and
Remdies” (1982), 26 C. R. (3d) 54, at 67-68.
) Cromwell, supra, note 1, at 100-102.

B

i

4

(
Strayer, supra, note 1, at 171.
Gibson, supra, note 130, at 270.
A. McLellan and B. Elman, “The Enforcement of
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(1) Alternative Grounds.
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Chapter 3

Chapter 3 in Part II of this article analyzes the theory on constitutional
review in Canada.

There are no limitations in the Canadian constitution which limit the
capacity of Canadian courts to undertake constitutional review such as “case or
controversy” requirement or the separation of powers. Thus the theory on
constitutional review is not based on the constitutional principles, but on func-
tional reasons.

(1) Pre-Charter case law firmely established the principle that given a
choice between deciding a case on constitutional or non-constitutional grounds, a
court should avoid the constitutional issue. Similarly, it was often said that
when dealing with a constitutional issue, a court should avoid going beyond that
which is necessary to decide the particular case at hand. Already this theme has
emerged in Charter litigation. Nevertheless it must be recognized that the courts
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have been inconsistent in their practice. Various decisions have dealt with
constitutional issues where there were grounds for declining to do so.

(2) It has long been said by courts that they will presume an impugned law
to be constitutional where there is an ambiguity in its scope that would otherwise
allow the law to be characterized either as constitutional or unconstitutional
depending on the meaning ascribed to it. The presumption of constitutionality is
said to apply to lead the court to conclude both that the enacting legislature
intended to stay whithin its assigned powers and to stay within its assigned
geographical territory, unless a contrary interpritation is inevitable. The pre-
sumption of constitutionality has two aspects. One is the legal presumption of
validity which assumes a legal meaning of a contested statute which would permit
its validity. The other is the factual presumption of validity which assumes a
factual context that would allow the statute or its particular application to the
situation at hand to be characterized as constitutionally valid in the absence of
compelling evidence to the contrary.

Under the presumption of constitutionality, a burden of demonstration lies
upon those who would challenge the validity of a statute. This is applicable in
the first stage of constitutional review under the Charter in which the issue of
whether a Charter right has been obstensibly infringed is under the question.
However, the second stage issue of whether the law can be justified under s. 1 of
the Charter is subject to a special rule imposing the burden of persuasion on the
government,

(3) Canadian courts accept the doctrine of stare decisis, under which the
decisions of a court are binding on courts lower in the judicial hierarchy. Before
1949, the Supreme Court of Canada decided that it was bound by decisions of both
the Privy Council and its own. However, after its accession to final appellete
status, the Court gradually come to accept that, while it should normally adhere
to the precedents, it was not absolutely bound to do so.

(4) A law enacted outside the authority granted by the constitution is ultra
vires. A judicial decision that a law is unconstitutional is retroactive in the sense
that it involves the nullification of law from the outset.

In deciding federalism matters, Canadian courts on the whole have approa-
ched invalidity as a matter to be determined on the face of the statute, whithout
reference to particular applications, except to the extent that a particular applica-
tion might indicate the general tendencies of the law. Thus, the typical remedies
have been broad declarations that the law were either valid in their entirety or
invalid in their entirety.

(5) In Canada, the issue of standing has been seen more in functional,
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rather than constitutional, terms, because the judicial role is not confined by a
constitutional separation of powers. There are no general rules of standing
applicable to all kinds of proceedings, but instead there are special rules appli-
cable to particular remedies. While the rules for some remedies impose limita-
tion on the right to such constitutional review, these limitatins have become of
much less importance in recent years with the general relaxation by the Supreme
Court of Canada of standing requirements in action for declarations as to con-
stitutional validity. The Court, in those actions, have progressively lowered the
standing barrier almost to the vanishing point. The common theme appears to be
that a constitutional or other public rights issue, if it is genuinely justiciable,
ought not to fail of judicial consideration for want of standing.

(6) Although the content of the term “justiciability” is not so clear in
Canada, the Supreme Court of Canada stated that “the question of the constitu-
tionality of legislation has in this country always been a justiciable question”.

It has often been stated in categoric language that the courts simply will not
entertain a case where the issue has became moot. Canadian courts, however,
are clearly not absolutely barred from deciding cases which are moot, and modern
approach has been to treat mootness as a matter of discretion. To answer
hypothetical and abstract questions runs counter to the common law method.
Yet decisions of this kind are hardly an unfamiliar aspect of Canadian constitu-
tional law. Also the Supreme Court of Canada has not adopted a political
question doctrine.

(7) In Canada, it would be possible to reconcile constitutional review, for
the protection of federalism or for the protection of rights and freedoms, with a
system of parliamentary democracy. However, the adoption of the Canadian
Charter of Rights and Freedoms might create new conflict between constitutional
review and parliamentary democracy.

Conclusion. _

The constitutional review in Canada can be said to have the characteristics
not only of judical review in the United States, but also of constitutional review
in Austria with a special constitutional court, for the functions of the constitu-
tional review in Canada are both concrete norm control and abstract norm

control.
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