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The Fall of “International” Order in the Age of Interpenetration
—— Including the Rise of Lex Mercatoria as an Inevitable —

Kazuaki Sono*

I Independence, Interdependence, and now Interpenetration
II The Decline of Traditional Trade, the Premise for the Existing “Interna-
tional” Economic Order
(1) The Past Order Centered Around the Exchange of Goods for the “Interna-
tional” Economic Interplay
(2) The Fall of the Bretton Woods System
(3) Unprecedented Impacts of the Freedom of Direct Investment and of Capital
Flow
(4) Localized Nations and Global Economic Activities Promoting Delocaliza-
tion
I The Limit of Private International Law Approaches
IV Developing Confusion About Doctrinal Sources of International Law
V Changing Phenomenon in the Method for the Unification of International
Trade Law
Fading National Laws in the International Commercial Arbitration
The Decline of Legal Positivism and the Revival of the Rule of Reasons
Political Scientists Confused on How to Analyze International Politics

REass

Conclusion

After the Industrial Revolution, each of Western States established its own
integrated independent system, fiscal, economic, legal and social. They competed
one another to become modern industrial nations and exchanged goods through
trade among them. The trade was the assumed basis for the international eco-
nomic interaction. The aggregate effect of such efforts, in those days, also meant
the prosperity of the international society as a whole. The sovereignty notion
was a convenient tool to maintain an order among States through their mutual
agreement both explicit and implicit within such a small “world”. Universities
also became educational and research institutions of a State to which they belon-
ged and played an active role in the pursuit and achievement of national goals. A
local sovereign State was at the root of the world order.

*Professor of Law, Hokkaido University

Ab¥£39(5-6-11-785) 2025 i



Vol. XXXIX No.5-6+ 11 (1989) The Hokkaido Law Review

After the Second World War, the Bretton Woods system was established
upon reflection on the economic cause of the past war. The IMF stabilized the
exchange rates and GATT aimed at introducing fair-play rules for the trade. It
was not questioned until the end of 1950 that the U. S. dollar, a domestic currency
of a State, was given an impossible dual function also to act as an international
currency. However, after the establishment of the EEC when Robert Triffin
wrote “the Dollar Crisis” (Yale Univ. Press, 1960), all the efforts by western States
to maintain the international monetary system failed, leading eventually to the fall
of the Bretton Woods system in 1971.

During this period, the world was about to witness rapid scientific develop-
ments in the communication and transportation. The “international” community
was becoming truly global by the independence of most of the developing countries
which are at present. In the early 1970’s, the surroundings were transforming
swiftly to accomodate the exercise of direct investments and global flow of
capital. The floating exchange rate scheme which began in March 1973 complet-
ed this picture.

Since then, the business activities have become global at an unprecedented
speed and in volume. Decisions on direct investments and capital flow on a global
scale have become central in business planning. Localized piece-meal regulations
on the side of each sovereign nation have provided enterpreneurs with an excellent
menu to choose from in determining patterns of their economic activities. The
freedom of direct investment and of capital flow now dominantly overshadows the
once-important trade which was assumed to be the main means for the “interna-
tional” economic interraction.

This paper analyzes why the emergence of this reality was inevitable. It
examines how it is affecting the traditional “international” law doctrine, how the
traditional pattern of the unification effort of international trade law is about to
be affected, how the national law is loosing its dominance in the international
commercial arbitration which itself is a challenge to sovereign-based judicial
courts, how the legal positivism is becoming obsolete, how the traditional theories
about the international economics and monetary system are proving inadequate,
how the political scientists who used to analyse world politics in terms of sover-
eign powers are beginning to demonstrate confusion, why ideological confronta-
tions are disappearing from the international politics, and how a war particularly
as means of territorial expansion is becoming more and more meaningless. It
concludes that the rise of lex mercatoria is also one of the inevitables at this age
of interpenetration.
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