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(=) U.N. Doc. A/37/10 (1982) paras. 120, 122-123. e. g. QB-1/26.
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(x0) QB-1/60.

(e~) QB-3/6. "HHRPHS (HHES) doBER:E, (reasonable appreciation of injury) 3w SITKEHI (QEEE) Lho’
P 0 Ho S T b Q XI5 8 K- fv 49 @ A° U.N.Doc. A/36/10 (1981) para. 187. e. g. QB-1/26.

() U.N.Doc. A/37/10 (1982) para. 116.

(o) QB-1/46-47.

() QB-1/31.

(2) QB-1/30. #MHIRE-H LR O 0 v QEHEHRIRMH W TR0 2\ -» SHFE L w0 f0im (B) SN0 e
A—KBEOUPQT » TAKK™—Q#RII O 3w Yearbook of ILC, 1982-1 at 286-287 (7).

(2) QB-1/46. 2 4 ow QRQRH- ZEEHSVEKSERS 2 ORNHE ¢ © | REEWKEE S FRH-olaE st s 5 03
N Id.485Q7 MEEC B QK HIME L 4+ reparation QE MW, VOVE - HKEON°

(2) QB-1/52. QB-4/1.

() 1d

(*) e g. QB-1/28, 45.

() U.N.Doc. A/37/10 (1982) para. 121. Yb. of ILC, 1982- T at 287 (11), Quentin-Baxter.
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@° QB-3/23. U.N.Doc. A/36/10 (1981) para. 176.
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(=) QB-3/32, QB—4/9.
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(*2) U. N. G. A. Res. 2995 (Yb. of the U. N, 1972, at 330-331) and 3129(Id., 1973, at 374-375).

(2) 17 1 L. M. (1978) at 1098-1099. (Draft Principles of Conduct in the Field of the Environment for the Guidance of
States in the Conservation and Harmonious Utilization of Natural Resources Shared by Two or More States).

(=) The 1978 Kwait Regional Convention for Co-operation on the Protection and Development on the Marine Environ-
ment and the Coast Areas , 17 1. L. M. (1978) at 515-516. Convention for Co-operation in the Protection and
Development of the Marine and Coastal Environment of the West and Central African Region, 20 . L. M. (1981) at
750. The 1980 Athens Protocol for the Protection of the Mediterranean Sea against Pollution from Land-Based
Sources, 19 I. L. M. (1980) at 872-873. The 1983 Cartagena de Indias Convention for the Protection and Development
of the Marine Environment of the Wider Caribbean Region, 22 I. L. M. (1983) at 230-231.

(%) The 1979 Convention on Long-Range Transboundary Air Polluion, 18 I L. M. (1979) at 1444. v Q8 & (=)
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(8) 171 L. M. (1978) at 516-517 (The Kwait Regional Convention). 20 I. L. M. (1981) at 751 (The Abidjan Convention).
22 1. L. M. (1983) at 231 (The Cartagena de Indias Convention).

(J) G. Handl, “The Environment : International Rights and Responsibilities”, A. S. I L., Proceedings of the 74th
Annual Mtg., (1980) at 223 et seq., esp., at 233-234. Remarks of R. B. Bilder, op. cit., at 242-243.
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of ILC, 1983-1 at 261-262 (8) , Quentin-Baxter.

() QB-3/40. U. N. Doc. A/37/10 (1982) para. 137 ; A/39/10 (1984) para. 228.

(e») U. N. Doc. A/38/10, para. 293.
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Doc. A/CN. 4/402, 1986, para. 57.) 2i_{’ EBRNE P oHETBEIRECQeQL HFRE - ORKE S EaHKCO R
GIBRRRL/ORS S VR e°® Yearbook of ILC, 1982-1 at 243 (8) , Riphagen. [@in3s Id., at 281 (21) , McCaffrey.

(©) QB-3/27, 34.

(==) U. N. Doc. A/37/10 (1982) para. 118.

(o) QB-3/26.
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S ER R QEIEES O MW QIR INIE 4 20 8 0 a0 KMEF R 49 e 0 5 0° U. N. Doc. A/38/10, paras. 289-290.
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(=) QB-4/61. Yb. of ILC, 1982-1 at 288 (13), Quentin-Baxter.

(&) QB-3/40. e. g. U. N. Doc. A/38/10 (1983), paras. 288—289, 295.
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(3) QB-3/35. U. N. Doc. A/37/10, para. 119.

(%) QB-3/35.

3) U. N. Doc. A/38/10, para. 298. £3 %7 M| [HXRMER S VLR eKEQHEvirE O viELSevnee® U N,
Doc. A/37/10, para.120.

(2) U.N.Doc. A/37/10, paras. 145, 149. U. N. Doc. A/38/10, para. 298. 5 % & & QMHFE 12 6 QI QK WH B EWHH Q=
LT S e 0° QB-3/26, 28.

(55) QB-3/28.

(X)) U. N. Doc. A/37/10, paras. 144-145.

(&) QB-4/72.[@win+” Balanda, Yearbook of ILC, 1982-1 at 247 (33) (34) .

(K) cf.U. N. Doc. A/37/10, para. 144. &X©Yb. of ILC, 1983-I at 267 (7) , Ni.
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(—) QB-2/19.

(=) Yearbook of ILC, 1982- 1 at 227 (5), Q-Baxter. Id,, at 276 (22), L. Sinclair.

(e2) KEE" RIS | oH0EE°

(=) T 1" BRI m e

() Yearbook of ILC, 1982-1 at 289 (26), D. Thiam.

(o) M. B. Akehurst, “International liability for injurious consequences arising out of acts not prohibited by international
law”, 16 Netherlands Yearbook of International Law (1985) at 3-4 (n) 3.

(e~) Id, at 8-9.

(o) Id., at 8 (note 31).
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(=) QB-2/5.

FL34:40(1+50) 50



BFIRE BT 5 BRHNEE

(&

G. Hand), “International Liability of States for Marine Pollution”, 21 Canadian Yb. of International Law (1983) at

87-88.
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QB-5/44.
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QB-5/46.
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International Liability for Transboundary Harm
An Attempt to Establish A “Duty of Cooperation”

in the International Law Commission of the United Nations

Tomohito Usukr*

Introduction

I. Responsibility and Liability in the Work of the Commission

1,

State liability for lawful conduct distinguished from its responsibility for
internationally wrongful acts

. Liability for lawful conduct as a theoretical challenge to the concept of

State responsibility : inadequacy of rules of prohibition or specific conduct

II. Foundation of the Duty to Co-operate

1,

Basic approach of the Commission’s Rapporteur, Professor R. Q. Quentin
-Baxter : the duty to co-operate deriving from a primary rule (sic ufere tuo
ut alienum non laedas)

Origin of the duty to co-operate : a “balancing-of-interest” test adopted in
the law of international rivers

. The duty to co-operate in respect of the risk or occurrence of transboundary

harm arising out of “not prohibited but dangerous” activity

IlI. Legal Content of the Duty to Co-operate

I.
2,

Contemplating two tiers of procedural obligation
First negotiable duty to reach situation-specific agreements for prevention

*Professor of International Law, Hokkaido University.
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and/or reparation of the transboundary harm
3. Second negotiable duty to settle the question of reparation due to the actual
affected State of the transboundary harm

IV, Some Reflections on the Duty to Co-operate
1. Conceptual problem concerning the duty to co-operate as “State liability”
for “not prohibited but dangerous” activity : its relationship to the rules of
State responsibility
2. Some difficulties of giving effect to the duty to co-operate

Conclusion :

Remarks on the question of appropriateness of a “soft approach” proposed
by the Commission’s Rapporteur to the international liability’s topic
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