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Efficiency vs. Unlawfulness: An Economic
Theory of the Unlawfulness in the

Civil Law in Japan.

Seimei HAYASHIDA*

Abstract
The purposes of this article are, first, to build an economic model of the
unlawfulness issue in civil law, and, second, to analyze the issue in the civil

cases, employing this model,

The Unlawfulness issue means a judgment of whether the law should give
its protection against injury and / or loss to a plaintiff’s right and / or inter-
ests. In deciding the issue, what we call as policy considerations are requir-
ed. While this issue takes variable forms in the each area of the civil law, this
is an important element in deciding a case such as tort, contract and so on,
Because none of the legal systems goes to so far as to recognize that every
act causing injuries or losses is actionable.

It is said that deciding the unlawfulness issue relates to the policy consid-
eration of whether the plaintiff‘s conduct should give rise to liability, or whe-
ther his conduct is valid or not. One of the traditional methods to decide whe-
ther defendant’s conduct infringed a plaintiff’s right is the “balancing” test ;
among others, a judge weights a nature of plaintiff’s right or interest resulted
in injury or loss and its gravity against the defendant’s conduct’s utility or
nature.

*Associate Professor of Law,Faculty of Law,Hokkaido University.
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However, this test and its process are ambiguous, The author explores that
the economic model, based on the efficiency concept, is also the criterion of

deciding the unlawfulness issue in the civil law,

The efficiency model is tested by applying it to cases, such as torts and
contracts in Japan, It is concluded that the efficiency is the useful legal crite-
rion and gives a judicial decision-maker a powerful tool in deciding the issue
of whether plaintiff’s right or interest should be legally protected against the
defendant’s conduct,
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