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INTRODUCTION

In a sense, democracy and the making of
foreign policy are somewhat contradictory to
each other. According to the principles of
democracy, the decision-making process should
be open to the participation of as many people
as possible. However, the qualities needed for
foreign policy-unity, secrecy, information and
expertise about foreign situations, and quick-
ness to act-require, on the contrary, strict con-
trol by a small group. As a result, the question
of what role the legislature should play in
regard to foreign policy has become a dilemma
On the one hand,

because the legislature represents the people by

for democratic governments.

providing different sentiments, opinions, and
values of the society with an opportunity of free
play and participation, it should certainly be an
active partner with the executive in foreign
policy-making and conduct. On the other
hand, as many observers have noted, foreign
policy, if intruded by the legislature, will suffer
from a disaster.

Out of such a consideration, many legisla-
tures in the democracies play a relatively minor
role in foreign policy. However, the United
States makes and conducts its foreign policy in
a unique method. Its legislative branch, name-
ly the Congress, enjoys great power not only in
domestic affairs but also in foreign affairs.

This thesis focuses upon the role played
by the U.S. Congress

making, as well as upon developments in regard

in external policy-

to the internal structure of Congress and the
global agenda that have promoted the congres-
sional participation in the foreign policy proc-
ess. My basic argument in this thesis is that
the principles of liberal democracy should be

applied not only to domestic but also to foreign
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policy. This means that the legislature should
not be excluded from the foreign policy process
but rather that it should have enough power to
perform its function of checking the president
both in domestic and foreign policy-making.
At the same time, such a legislature is not a
liability but rather an asset to the foreign
policy-making.

This is the second chapter of my thesis.
In the previous chapter, I introduced the gen-
eral feature of the contradiction between
democracy and foreign policy. The compara-
tive study in chapter 1 between Britain and the
United States concerning the method of foreign
policy conduct has provided us the fact that the
U.S. Congress has been playing a significant
role in history in the field of foreign policy
despite its periodical decline and resurgence.
Then in this chapter, I try to analyze the U.S.
Congress from the constitutional perspective:
what foreign policy powers it enjoys and why it

does.

LA QARG

The Constitution of the United States provides
a cornerstone for the study of American poli-
tics. It is of great significance to know what
the Constitution tells about power distribution
among branches of government, particularly
But

reading it, one may find that it says very little

between the executive and the legislative.

about who shall make foreign policy. Arthur
Schlesinger has characterized the Constitution
as “cryptic, ambiguous, and incomplete” in its
allocation of powers affecting foreign policy.®"
Edward S. Corwin even called it “an invitation
to struggle for the privilege of directing Amer-
ican foreign policy”.®

“Ambiguous” as it is, “an invitation to



struggle” or not, it does tell something on for-
eign policy-making. At least, it established the
doctrine of separation of powers and the system
of checks and balances, meaning that the presi-
dent and Congress respectively have different
but overlapping responsibilities and powers on
As well,

though little, it really has some clear provi-

both internal and external issues.

sions, providing bases for both the president
and Congress to perform authorities within the
constitutional framework. For example, the
president has the power to command the Army
but Congress has to pay the bills for the
Army.®

To know what prerogatives the “ambigu-
ous” provisions have given the two branches is
helpful to make clear what the president and
Congress should do and should not do, or
whether they have usurped power when a con-

tentious foreign policy appeared.
PRESIDENTIAL PREROGATIVES

As Sundquist says that power is distributed
among the institutions of government by the
Constitution at first, then by customs, usages,
precedents and sometimes historical neces-
sities™®, we may divide the presidential and the
congressional powers into two parts, the consti-

tutional authorities and the informal powers.

The President’s Main Constitutional Authorities
The constitutional authority of the presi-
dent with regard to foreign affairs stems from
ArticlelII, Sections 2 and 3, of the Constitution.
These provisions grant the president the
powers to serve as Commander in Chief of the
armed forces, to make treaties, to appoint and
receive ambassadors, and to recognize foreign
governments.
Commander in Chief Articlell, Section 2 of
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the Constitution designates the president as
“Commander in Chief of the Army and Navy of
the United States, and of the Militia of the
several States, when called into the actual
Service of the United States.”

This is an area where arouses a great deal
of quarrels between the president and Congress.
The problem whether this provision merely
confers a title as Commander in Chief or
implies additional powers for the president is
the core of these quarrels. As Cecil V. Crabb,
Jr and Pat M. Holt questioned,

Did the Founding Fathers intend that the
president should merely function symboli-
cally or ceremonially as commander in
chief (much like the British monarch in
modern history), leaving the determination
of military strategy and the development of
the armed forces to others, possibly Con-
. . Or, did they (like President
Franklin D. Roosevelt during the Second
World War, and President Lyndon B. John-

son during the Vietnam War), contemplate

gress? .

that chief executives would actually deter-
mine military strategy and tactics, some-
times with momentous implications for the
future military and diplomatic fortunes of
the United States?®

While the Constitution gives no answers
to these questions, the history does. Generally
speaking, many argued, the president has com-
manded greater power in history in this area
than Congress. This view can be well proved
by the fact that of all the approximately 130
military interventions the United States has
been involved in from President Jefferson’s
decision in 1801 to send a warship and marine

contingent to deal with the Barbary pirates, to

313



EREFHERY 227 « V¥ —F « Y ¥ —7F ) No. 51998

President Bush’s dispatching of a major U.S.
military force in 1990 to the Persian Gulf, only
five were pursuant to a congressional declara-
tion of war and only one, the War of 1812,
involved a real debate on the merits of the
action rather than simple ratification of the
president’s decision.®® The Congress’s acquies-
cent attitudes in all the undeclared wars have
provided a condition for the expanding presi-
dential power in this area. This presidential
prerogative has also been supported by the
public, who thought that the president as Com-
mander in Chief should be granted strong
enough power to gain the most at the least cost
by presenting military initiatives to the world.

However, in the 1970s, the Congress vigor-
ously challenged this privilege enjoyed by the
The Vietnam War
dispelled the belief that military intervention
This,

together with the realizaton that a combinaton

president. experience

was a relatively costless enterprise.

of presidential deception and congressional
permissiveness had been responsible for one of
the most egregious misadventures in the U.S.
history, led Congress to take its first step
toward the recapturing of its constitutional
powers.
Treaty-Making Power Articlell, Section 2, of
the Constitution says that the president “shall
have Power, by and with the Advice and Con-
sent of the Senate, to make Treaties, provided
two-thirds of the Senators present concur.”
This is still an area that causes contro-
versy about the real meaning and requirements
of this statement. This time focuses on the
question of whether the “the process of
negotiating treaties was an exclusively execu-
tive function” or whether the advice and con-
sent of the Senate can “extend to the negotia-

tion of treaties, as well as to senatorial consid-
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eration of them.”t”

Despite the occasional resistance from
Congress, the president enjoys more power than
The

idea that the executive branch makes treaties,

the Congress in this treaty-making area.

and then submits them to the Senate for its
acceptance has been embraced by the president
and also by Congress. As a result, the negotia-
tion of treaties-and more broadly, all official
negotiations with foreign governments-remains
an executive responsibility®, and the Congress
is gradually excluded from the negotiation
Though in the post-World Warll

period, senators had been invited by the White

process.

House into the negotiation group, the Senate
advised hardly anything and finally lost the
chance of playing a role due to their pursuance
of a bipartisan foreign policy in the postwar
period.

The reason lies in the treaty-ratification
process. Only experienced diplomats and
experts of the White House can initiate and
conduct negotiations, and in the last sign
treaties with foreign governments. After sign-
ing the treaty with concerning parties, the
negotiators will then submit the document to
the Senate for its consideration. Knowing lit-
tle details about the negotiation process, having
little knowledge about the contents of the
treaty, also because of being uninformed, the
Congress will either approve or reject it, neither
with convincing reasons. Even it may attach
amendments, reservations or understandings to
the treaty, the Congress does not know what
impacts these actions will leave for the pros-
pect of the treaty, for the United States and
also for the foreign governments related to the
treaty. For example, see the congressional
rejection of the Versailles Treaty after World

Warl.



The incumbent presidents have also
invented another way to avoid congressional
influence on treaty-making, namely the use of
executive agreement, a method not mentioned
in the Constitution. Not only has the number
of executive agreements entered into by the
United States has expanded considerably but
the ratio of agreements to treaties has surged
greatly as well throughout American history.
According to one study, the first fifty years
following independence of the country witnes-
sed 87 international compacts, of which 60 were
treaties. During the next half-century, there
were 215 treaties but 238 executive agree-
This trend has persisted into recent
At the end of World Warll, in 1945,
54 executive agreements and 6 treaties were

signed. By 1986, the numbers were 400 and 17

ments.®

decades.

respectively.1?

As Louis Fisher has noted that “the pre-
cise boundary between treaties and executive
agreements has never been defined to anyone’s
satisfaction,”®? the standard to distinguish
them is blurred. Therefore, it is not surprising
that there aroused imaginable quarrels on the
question whether executive agreements shall be
the law of the land, or whether they, like
treaties shall be made “by and with the Advice
and Consent of the Senate”. The consequence
of the quarrels is that the president does submit
executive agreements dutifully to the Senate,
but only on relatively less important issues and
for important ones, the Senate more often than
not remains uninformed. One senator com-
plained in 1972, “We are not put in the Senate to
deal only with treaties on copyrights, extradi-
tion, stamp collections and minor questions of
protocol. If that is the meaning of the Consti-
tution, then I think the Founding Fathers wast-

ed their time.”®® As a result, “the executive
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agreement is an undeclared treaty which, like
an undeclared war, seeks to avoid paying its
constitutional dues by changing its name.”®®

Since this is also an important area of

committing American obligations abroad, the
congressional tolerance on executive autonomy
disappeared at the end of the 1960s and a resur-
gent Congress challenged vigorously these exec-
utive agreements by enacting the National
Commitments Resolution of 1969 and the Case
Act of 1972.
Appointment Power Articlell, Section 2, of the
Constitution also stipulates that the president
“shall nominate, and by and with the Advice
and Consent of the Senate, shall appoint
Ambassadors, other public Ministers and Con-
suls.”

Fisher argued that “Nomination (at least
in theory) is the President’s prerogative”. ¥ It is
true that the president plays a decisive role in
this field, from chosing the nominees, to the
final nomination. Congress, it seems, disdains to
make obstructions for the president. Some-
times the Congress raises many difficult ques-
tions to the nominees when summoning them to
congressional hearings, vet it seldom vetoes the
president’s choice.

Because the president’s nomination shall
be “by and with the Advice and Consent of the
Senate”, the president, as Crabb and Holt
found, has discovered some methods to avoid
One is the

“interim appointment”, which means that an

neatly this congressional function.

official so appointed by the president may hold
office and perform important duties while the
Senate is not in session, and after the Senate
reconvenes, the president sometimes nominates
another person (more acceptable to the Senate),
or sometimes decides not to fill the position at

all. Their other observation is that the presi-
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dent often uses cabinet officers to undertake
diplomatic assignments or appoint personal
representatives to bypass senatorial confirma-
tion.t

Recognition Power This power derives from
Articlell, Section 3 of the Constitution, saying
that the president “shall receive Ambassadors
and other public ministers (from foreign govern-
ments).”

The president has absolute power to rec-
ognize or non-recognize foreign governments.
One reason is that the traditional manner of the
mutual recognition among governments is gen-
erally made by executives. Another reason is
that both the American president and Congress
share the same view of inter-governmental
recognition, namely the “Wilsonian” criteria.
Unlike the classical standard which means to
recognize a foreign government depending upon
whether it is stable, has established authority
throughout the country and is fulfilling its inter-
the

depends upon whether the new government

national obligations, “Wilsonian” view
enjoys popular support and respects the rights
of its citizens, or even whether it shares the
same ideology with America."® As an example
see President Nixon’s visit in 1972 and Presi-
dent Carter’s recognition in 1979 of the People’s

Republic of China.

The President’s Informal Powers

In addition to these constitutional powers,
the president still has some other informal or
extraconstitutional powers in regard to foreign
policy-making. Crabb and Holt summarized
these powers into five aspects: the president’s
unrivaled access to information sources
required for effective decisionmaking; the chief
executive’s influential role as a legislative

leader; the president’s ability to influence public
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opinion in foreign policy-making; the
president’s role as a political leader; the presi-
dent’s power to commit the nation to a position
or course of action in foreign affairs."” Read-
ing these words, one may find that the presi-
dent’s informal powers can persist into all
important aspects of the state affairs.
Although these informal powers are not
explicitly mentioned in the Constitution, we can
still find some evidences to support them in the
Constitution. ArticlelIl, Section 1 of the Con-
stitution states that “the executive power shall
Thus, Clinton Ros-
siter read the Constitution as giving the presi-

dent the powers of Chief of State, Chief Execu-

be vested in a President”.

tive, Chief Diplomat, Commander in Chief, and
Chief Legislator.®® Being supreme chief of the
nation, it is not surprising that the president
usually plays a leading role in state affairs, both
internal and external. Therefore, naturally
the American people often look to the White
House for effective leadership in responding to
internal and external crises and in protecting
American interests abroad.'?

In sum, the American president enjoys
considerable prerogatives in the realm of for-
eign policy-making. These powers come from
both the Constitution and those beyond the
Constitution, or of extra-Constitution. It is
true that there are innumerable limitations on
his powers, mainly from Congress, but con-
versely his powers serve him as a good weapon

in the fight against these limitations.
CONGRESSIONAL PREROGATIVES

Similar to the president, the Congress has both

formal, or constitutional powers—those
enumerated in the Constitution, and informal,
or extra-constitutional powers-those not

mentioned in the Constitution.



The Constitutional Powers of Congress
Article I, Section 1 of the Constitution says
that “all legislative Powers herein granted shall
be vested in a Congress of the United States.”
The Constitution designates Congress as the
sole national legislative body. Therefore, as
distinquished from the executive, the Congress
performs its constitutional powers in state
affairs mainly through legislation.

The Constitution confers Congress many
powers and responsibilities in many areas.
According to the Constitution, the Congress has
the following powers: to control the armed
forces because it shall “raise and support
Armies” and “provide and maintain a Navy”
(Article I, Section 8); to control the revenue
and approve the expenditure of the national
government, because it shall “lay and collect
Taxes” (Article I, Section 8) and because that
“No Money shall be drawn from the Treasury,
but in the consequence of Appropriations made
by Law” (Article, Section 9); to play an
important role in the treaty-making and nomi-
nation processes, since these presidential
actions shall be “by and with Advice and Con-
sent of the Senate” (Articlell, Section 2); and as
the legislative body, to exercise the executive
oversight.

The Constitution does not explicitly state
whether these powers shall be used for domes-
tic issues or foreign issues. However, all these
powers have proven tremendously important
for the conduct of foreign affairs. The general
legislative powers assigned to Congress grant it
nearly limitless authority to affect the flow and
form of foreign relations. As a result, the
Constitution appears to give the Congress more
far-reaching foreign policy powers than it gives
congressional

the president. In particular,

authority over war, treaties and the purse
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would appear to give it a commanding position,
enabling it to set overall policy much like a
board of directors does in a private enterprise.
War Powers Assigning, respectively, to the
Congress the power to declare war and to the
president the title as Commander in Chief to
order the armed forces, the Constitution out-
lines different spaces for the two branches to
act when engaging in war.

Since the Founding Fathers considered
the power to declare war too important to
entrust to the president, they gave it to Con-
gress. Therefore, the Constitution may read
that Congress has the ultimate power to decide
the ultimate question—whether the nation shall
or shall not go to war. Once Congress has
decided that the nation should wage war and
then declared war, the president, as Com-
mander in Chief, would undertake the responsi-
bility to use the armed forces to conduct the
war and, in the end, to try his best to win the
war. The Congress also decides when the war
should end by imposing a time limit on its
duraton or by re-defining the purpose of the
war. It can even declare an end to the war as
it did in the two World Wars by resolutions and
in Vietnam War by denying appropriations for
continuing it.

These conclusions may be what one could
draw from the constitutional clauses. How-
ever, the reality, when looking at American
history, has not followed this constitutional
spirit. In practice, the Congress has shown
little influence on this crucial question of war
or peace and the president has performed his
authority as Commander in Chief with hardly
any limitation. Most of the hostilities the
presidency has initiated with other nations were
rarely accompanied with a congressional decla-

ration. When Congress did issue a declaration
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of war, the declaration itself asserted that a
condition of warfare actually existed; it was
not an occasion for Congress to debate whether
hostilities ought to have existed.®” Consequent-
ly, the legislative prerogative to declare war
has become “largely a formality.”?V
Congressional unwillingness to confront
the president is one reason to explain its minor
role in this area. William Fulbright, once an
outspoken critic of presidential dominance in
foreign policy-making, argued that the Congres-
sional role with regard to war powers was “in
the authorization of military and major politi-
cal commitments, and in advising broad policy
directions, while leaving to the executive the
necessary flexibility to conduct policy within
the broad parameters approved by the legisla-
ture.”@® However, even in regard to the exec-
utive authorization, the Congress would often
seem to be unwilling. “Zone of twilight,” mean-
ing Congress neither grants nor denies author-
ity to the president, shows that, in the mind of
the Congressmen, flexibility for the president
might be the best pretext to escape responsibil-
ity. As Fisher argued, “Congress’s influence
depends on its willingness to act and take
responsibility. A failure to act creates a vac-
uum into which Presidents can enter,”?® hence,
the Congressional unwillingness to assume
responsibility results in the second reason, that
is, the presidential misuse of power.
Presidential misuse of power, making
Congress more alienated from war powers,
resulted from two concerns: the title of the
president as Commander in Chief and the pre-
cise definition of war. Hamilton, writing in
Federalist 69, observed that the presidential
authority as Commander in Chief “would
amount to nothing more than the supreme

command and direction of the military and
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naval forces as first general and admiral of the
confederacy.” The Supreme Court has since
agreed. It once judged that the implication of
the Commander in Chief clause was that “his
duty and his power are purely military.”®
Similarly, academics share the same view.
Louis Henkin argued that “the President’s des-
ignation as commander in chief . . . appears to
have implied no substantive authority to use the
armed forces, whether of war (unless the United
States was suddenly attacked) or for peacetime
purposes, except as Congress directed.”?
Nevertheless, this designation is routinely mis-
understood by the president as the source of
war-making authority and, in some unexpected
cases, for more general foreign policy powers.

Should the United States be attacked by
an enemy, of course, the president will prompt-
ly and automatically react with a defensive
war. However, receiving few attacks, the
United States has in history carried out count-
less military interventions in other nations.
Most of them, proclaimed the president, were
short of war and hence had nothing to do with
Congress. The definition of war is thus a
blurred one. Henkin cri‘ticized this presiden-
tial misuse of power by arguing that the con-
gressional power to control war includes the
power to control things closely connected to
This

between police actions and war is rarely clear.

war.?® is because the distinction
The progression from a show of force, to police
action, to all-out war is often continuous with
no obvious transition between them. There-
fore, congressional oversight of war powers is
not only necessary but vital for the nation to
avoid unwilling wars.

In short, congressional unwillingness to
check the president in this field leads to the

presidential misuse of power; however, the



repeated misuses of power by the president will
conversely result in congressional reassertion.
As a reaction to the misadventure of the Viet-
nam War by the president, the War Powers
Resolution of 1973, passed over President
Nixon’s veto, became the main measure for the
Congress to recapture its constitutional powers
in the 1970s.

Treaty-Making Unlike war powers, the power
distribution between the two branches with
regard to treaty-making seems to be clear in
the Constitution. The congressional influence
Granted

by the Constitution, the Senate has the power to

on treaty-making rests in the Senate.

advise the president on his foreign negotiations,
and finally it can either reject the presidential
arrangements with other countries, or approve
and hence legalize them, “provided two-thirds
of the Senators present concur” (Articlell,
Section 2).

Like the power to declare war, the Senate
and by extension, the Congress as a whole has
the power, at least in theory, to decide the
ultimate question—whether to permit or not the
American obligations abroad brought about by
the president. Because most of the commit-
ments would bring a great impact on both the
people’s lives and national security, the Con-
gress, as the people’s branch, should have
responsibility to decide whether this impact is
valuable or invaluable.

According to the Constitution, the unique
manner in which the Senate exercises its
authority on treaty-making is, of course, advice
and consent. The main method of advice is for
the Senate itself to participate in the negotia-
tion processes; the main method of consent is
for the Senate either to attach reservations or
conditions to the treaties signed by the presi-

dent or to simply veto them when the president

Shared Powers: The Constitutional Setting

cannot fulfill the conditions. Cases of congres-
sional uses of both methods are apparent in
history. The former method has been widely
used ever since the Senate’s rejection of the
Versailles Treaty; for the second, the failure of
the Versailles Treaty was impressive.

However, throughout the course of Amer-

ican diplomatic history, the vast majority of
treaties has been approved by the Senate
despite a few celebrated cases.?” As a result,
the reality is that the Senate often plays a
relatively minor role in this area of making
American commitments abroad. As the sole
legal representative of the nation in negotiating
with foreign countries, the president has unique
power in treaty-making. However, this, by no
means, implys that the Congress has nothing to
do with treaty-making. The explicit constitu-
tional statement—the senatorial “Advice and
Consent” clause— provided an important power
basis for the Senate in treaty-making.
The Power of the Purse The constitutional
authority for Congress to make laws on appro-
priations avails it a strong say in both domestic
policy-making and international relations.
This prerogative implys that all of the govern-
mental expenditures must be approved by the
Congress through legislation or non-statuatory
methods.

Since the president comes to the Congress
for money for various purposes, domestic and
foreign, the Congress and congressional com-
mittees can use appropriations and the appro-
priation process to also bargain over other
elements of presidential policy in foreign
affairs. Crabb and Holt wrote of this nearly

unlimited power of the Congress,

It (the Congress) may increase funds for

particular programs above White House
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recommendations; it may also refuse to
grant funds for programs and policies in
the foreign policy field; it may terminate
programs already in existence; it may pro-
vide the required funds only when certain
conditions have been met abroad; and it
may exercise legislative oversight into
administration of external programs, inves-
tigating such questions as whether they are
achieving their objectives or whether their

continuation is in the national interest.®?®

This authority can extend into every
aspect of policy-making, as long as that policy
will cost even one dollar. With this preroga-
tive and its power on the national budget, the
Congress may be able to control the foreign aid
and the military expenditures, and to reshape,
consequently, the nation’s foreign relations.
Thus, one may easily conclude that the Con-
gress still has ultimate power to decide the
ultimate question—whether the nation shall or
shall not spend on a certain program proposed
by the president. As a result, it is reasonable
to draw the conclusion that the congressional
prerogative to control the purse has guaranteed
it, if not a superior one, at least an equal
position when competing with the president.

The congressional influence on foreign
policy through appropriation and budget has
two stages, the authorization and appropriation
processes.?® The former is the province of the
Senate Foreign Relations Committee and the
House Foreign Affairs Committee. The latter
belongs to the management of the Senate and
As a

result, these four committees became the locus

House Appropriations Committees.

of real power to influence the nation’s foreign
policy. Their chairmen often possess great

authority both in the party and in the commit-
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tee.

The precedent of assigning different
responsibilities and respective prerogatives
between the one who is to spend and the one
The

power of the purse, James Madison noted in

who is to pay has a historical origin.

Federalist 58, represents the “most complete
and effectual weapon with which any constitu-
tion can arm the immediate representatives of
the people, for obtaining a redress of every
grievance, and for carrying into effect every
just and salutary measure.” Emphasizing the
constitutional separation of the purse (the
responsibility of Congress) and the sword (the
responsibility of the president), Fisher even
argued in 1991 that “the growth of democratic
government is intimately tied to legislative
control over revenues and appropriations.”®®
Since the president orders the armed
forces, it is regarded as the sword. The in-
novative proposal to separate the purse and the
sword has been popular since ancient times.

Madison argued:

Those who are to conduct a war cannot in
the nature of things, be proper or safe
judges, whether a war ought to be commen-
ced, continued, or concluded. They are
barred from the latter functions by a great
principle in free government, analogous to
that which separates the sword from the
purse, or the power of executing from the

power of enacting laws.®V

Similarly, Thomas Jefferson also praised the
transfer of the war power “from the executive
to the Legislative body, from those who are to
In 1995,
Fisher argued that “the idea of keeping the

spend to those who are to pay.”®?

purse and the sword in distinct hands was a



bed-rock principle for the framers.”®®
However, the congressional power of the
purse is not always “complete and effectual,”
for it is often constrained by the president. As
this power appeared to be so important to the
conduct of foreign policy, the president has
discovered several methods to bypass the con-
gressional oversight on expenditure and budget
control. Among them, an important one is for
the president to use non-appropriated funds,
namely the money solicited from private citi-
zens and foreign governments. The others are,
for example, impoundments and secret spend-
ings. As a result, in Crabb and Holt’s words,
the congressional power of the purse “has sel-
dom been utilized to its fullest potential to

affect foreign relations.”®

The Informal Powers of Congress

If Congress exercises its constitutional powers
mainly through its nearly unlimited legislative
authority, it is mainly through non-statutory
methods that Congress performs its extra-
constitutional authorities.

One of these methods is for the Senate and
the House to pass resolutions expressing the
opinions of legislators on diplomatic issues.
Simple resolutions (adopted by either house)
and concurrent resolutions (adopted by both
houses) are used by Congress to direct adminis-
trative action. They express the “sense of
Congress” (or of either house) on some aspect of
public policy. Although these resolutions are
not laws and are not binding upon executive
policy-makers, expressions of congressional
sentiment are not ignored or treated lightly by
the White House, because every incumbent
president quite knows that a constructive rela-
tionship with Congress is essential for his diplo-

matic success.
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The Congress may also direct administra-
tive action through the use of other nonstatutor-
y controls: language placed in committee
reports; instructions issued by members during
committee hearings; correspondence from com-
mittee and subcommittee heads to agency offi-
cials; travel by legislators or their staff to
foreign countries, either on their own willing-
ness or by request of the president; speeches
given by congressmen through mass media
when they are unsatisfied with the executive’s
foreign policy conduct.

All these informal powers, together with
the constitutional authority of Congress, have
played a significant role in its competition with
the president. Particularly in the 1970s after the
Vietnam War, the Congress of the United
States has achieved a position not as a partici-
pant but rather as a decision-maker for the
nation’s foreign policy, through bringing all its

powers into full play.

SEPARATION OF POWERS
AND CHECKS AND BALANCES

I have mentioned in chapter 1 that from 1774 to
1781, the Continental Congress of the United
States had to perform all the functions of gov-
and ad-

However, the repeated failures of

ernment: legislative, executive,
judicative.
that Congress to make a reliable and quick
policy convinced the framers of the Constitu-
tion that this was not the system they hoped for
and a new form of government was needed to
promote administrative efficiency.

At the same time, father of the thought of
representative government, Montesquieu’s the-
ory had given the framers much to think about.
“In every government,” wrote Montesquieu
early in 1748, “there are three sorts of power:

the legislative; the executive in respect to
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things dependent on the law of nations; and the
executive in regard to matters that depend on
the civil law.”¢® It was his firm conviction
that these three powers should be exercised by
three separate branches of government; each
branch should be confined to the implementa-
tion of its own power and the personnel who
operate these powers should be different. If

not, he had no doubt about the consequences:

when the legislative and executive powers
are united in the same person, or in the
same body of magistrates, there can be no
liberty, because apprenhension may arise
lest the same monarch or senate should
erect tyrannical laws, to execute them in a
tyrannical manner. Again, there is no lib-
erty if the judiciary power be not separated
Were

it joined with the legislative, the life and

from the legislative and executive.

liberty of the subject would be exposed to
arbitrary control; for the judge would be
Were it joined to the
executive power, the judge might behave

then the legislator.

with violence and oppression.®®

Montesquieu’s above view that liberty could
only be guaranteed through the use of separa-
tion of powers was apparently accepted by the
framers of the Constitution. Writing in Feder-
alist 47, James Madison argued that according
to the theory of separation of powers as handed
down by “the oracle” Montesquieu, “the accu-
mulation of all powers, legislative, executive,
and judiciary in the same hands, whether of one,
or few, or many, and whether hereditary, self-
appointed or elective, may justly be pronounced
the very definition of tyranny.”

Thus, the unsatisfactory record of the

Continental Congress and Montesquieu’s thory
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about democratic governmental system became
the two main sources that led to the creation of
the separated branches in the United States.
Because of the first source, the new system of
government in the mind of the framers should
aim to seek efficiency; because of the second, it
should, at the same time, intend to preserve
liberties. Moreover, the oppressive British
rule on the colonies convinced the framers that
preservation of liberties should be considered as
With the

fear for authorities to be concentrated into one

the prior purpose of the government.

hand like that happened in Britain, they were
determined that a decentralized form of govern-
ment could well fulfill this main purpose.

This is the origin of the doctrine of sepa-
ration of powers in the United States. With
the doctrine, the Founding Fathers divided the
then-omnipotent Continental Congress into
“three sorts of powers” and let them serve
different purposes. For efficiency, they separ-
ated a strong executive branch from the Conti-
nental Congress; for liberty, they still made the
The “three

sorts of powers”, in modern parlance, are just

Congress to be of great powers.

the three branches of American government.
In the very beginning, the framers had felt
satisfied with this doctrine.

The doctrine of separation of powers was
thus established and had become dominant both
in theory and in practice by the late 1780s.
However, the doctrine itself was not a perfect
one, it still had problems. The doctrine pro-
vided the general structure for a cooperative
relationship between the executive and the leg-
islative. But it was clear that a strict separa-
tion would hamper the institutional cooperation
on policy-making. As well, particularly sepa-
ration would open the door to abuses of power,

for if there was a clear separation of powers,



nothing would prevent one branch of govern-
ment from abusing those powers given exclu-
sively to it. These two problems showed that
the separation doctrine itself would not be able
to block the tyranny, which was, for the Found-
ing Fathers, the worst enemy. Hence, the
doctrine gradually lost its persuasiveness by the
late 1780s.

a contemporary of the framers even ridiculed

When publishing his views in 1788,

the separation doctrine as a “hackneyed princi-
ple” and a “trite maxim”.G?

Although the framers of the Constitution
relied on the separation doctrine to provide an
essential structure for the federal government,
they became increasingly too aware of its in-
adequacy and felt that it needed to be modified.
This they did by attaching to it what appears to
be two contradictory devices. First, they gave
the three branches a degree of independence
from each other. They designated specific but
limited powers to each branch, powers could
not be modified by the other branch. This was
quite in compliance with the separation doc-
trine. At the same time, they used the second
device which was to creat a degree of interde-
pendence and, in violation of the separation
With the latter

device, each branch would have a say in the

doctrine, a fusion of powers.
powers of others. A kind of overlapping
powers appeared and the idea to avoid an
absolute or strict separation of powers
prevailed the framers.

The intention behind the points of fusion
was to ensure that legislation, or other forms of
policy-making, could only emerge from the
federal government with the cooperation of the
president and Congress. With the fusion of
powers or overlapping powers, no branch would
be able to act independently, though they had a
degree of independence, and thus subtle cooper-
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ation among branches of government, between
the executive and the legislative in particular,
became outstandingly necessary. However,
cooperation is just one side of the same coin,
the other side is competition. More often than
not, the overlapping powers would not encour-
age agreement but rather foster hostility and
tension. The president and Congress would
carefully guard their roles, functions and
powers, and would check and balance each
other rather than working in harmony.

By the late 1780s, the doctrine of a strict
separation of powers had lost ground to the
idea of checks and balances.®® Madison, in a
speech to the Federal Convention, provided the
rationale for the notion of checks and balances:

A people deliberating in a temperate

moment . . . on the plan of Government
most likely to secure their happiness,
would first be aware, that those charged
with public happiness, might betray their
trust. An obvious precaution against this
danger would be to divide the trust
between different bodies of men, who

might watch and check each other.®®

Since the doctrine of separation of powers
and the system of checks and balances seemed
somewhat contradictory, the framers had to
In Fed-

eralist 48, Madison warned: “Unless these

explain the sharing between branches.

departments be so far connected and blended as
to give to each a constitutional control over the
others, the degree of separation which the

maxim requires, as essential to a free govern-

ment, can never be duly maintained.” In Fed-
eralist 51, he even concluded that “ambition
must be made to counteract ambition.” Alex-

ander Hamilton, in Federalist 66, also argued

that the true meaning of the separation maxim
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was “entirely compatible with a partial inter-
mixture” and that overlapping was not only
“proper, but necessary to the mutual defence of
the several members of the government, against
each other.”

Therefore, the framers were determined
that the system of checks and balances,
together with the doctrine of separation of
powers might well preclude the tyranny of
either power center. An independent execu-
tive alone would not provide sufficient protec-
tion against the tyranny of the legislature. It
was ironic that for institutional independence to
survive, a system of “mutual relations” among
institutions was required, one that would pre-
vent the “gradual concentration of powers in
the same department” by “giving to those who
administer each department the necessary con-
stitutional means and personal motives to resist
encroachments of the others.”“® This strat-

egy of “mutual relations” provided the
Founders with a safeguard against the legisla-
tive tyranny and at the same time the executive
despotism.

As a result, the doctrine of separation of
powers and the system of checks and balances
were both accepted by the Constitution and
They do not

On the contrary, in

together became its foundation.
contradict each other.
Fisher’s words, “far from being contradictory,
An

institution, cannot check unless it has some

they complement and support one another.

measure of independence; it cannot retain that
independence without the power to check.”“V
They play different functions and each is of
vital importance. If there is only the separa-
tion of powers, as I have mentioned, tyranny
would by no means be avoided; if there is only
the system of checks and balances, the govern-

ment would get bogged down in endless debates
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and confusions. Though the branches of gov-
ernment are separated, powers of government
are not but shared. With the system of checks
and balances, the separation of powers can be
redefined as “separated institutions sharing
powers” 42

The unique American Constitution creat-
ed its unique system of government. It is
unique not because of the separation doctrine
only, but because of this doctrine and the sys-
The

politics of separation of powers exists, too, in

tem of checks and balances together.

other democracies and even in the authoritative
nations; their difference is nothing more than
the degree of separation. What is unique is the
mutual checks in the United States, particularly
the ability of the legislative to check the execu-
tive, and particularly its checks on the issues of
foreign affairs. When a former British ambas-
sador to the United States of the 1970’s was
asked what surprised him most about the con-
duct of American diplomacy, he replied: “The
extraordinary power of your Congress over
foreign policy . .. .”4®

Similar to the making of domestic pol-
icies, the Constitution assigns the executive and
the legislative also great independent powers on
the making of foreign policy. However, it by
no means imply that each branch shall perform
its powers without considering the interests of
other branches. “Mutual relations” between
the executive and the legislative exists too with
regard to foreign affairs. It is possible to say
that one branch has definite power on a certain
process of a certain foreign policy-making, but
it will be wrong to say that one has 100 percent
authority to make out the final decision in a
certain area. More often than not, final deci-
sions on foreign policy are products of the

compromises and cooperation worked out by



the two together.
CONCLUSION

It is only natural that, with the doctrine of
separation of powers and the system of checks
and balances, the Constitution indeed seems
ambiguous on its allocation of foreign policy
powers between the president and Congress.
Because the powers are shared, upon any for-
eign policies, the two branches both have a
large role to play and enjoy respective preroga-
tives. Sometimes people will be easily con-
fused that “who really was in charge of the
making of (American) foreign policy?”“*
However, though ambiguous, it really
supplies a general structure for these two
branches of government, assigns specific func-
tions and responsibilities to each, and reserves
certain rights to the people.®® We have seen
in this chapter that both the president and
Congress have different constitutional powers
on foreign affairs, despite that the former pos-
sesses comparatively larger independence and
autonomy. Louis Henkin has given out an
outline of the shared powers in the making of

foreign policy,

The President makes foreign policy by his
conduct of foreign relations generally: by
international acts as ‘sole organ’ or as
Commander in Chief (including some de-
ployments of U.S. forces); by concluding
international agreements; by asserting
rights for the United States or responding
to claims by others against the United
States; by proclaiming ‘doctrines’ that
announce national intentions; by occasional
domestic regulation; in a few circum-
stances even by direction to the courts.

Congress makes foreign policy by regulat-

Shared Powers: The Constitutional Setting

ing foreign commerce and intercourse, and
by other legislation that impinges on U.S.
foreign relations; by spending for the com-
mon defense and by some of its spending
for the general welfare; by declaring and
making war; by adopting statutes or resolu-
tions (such as the War Powers Resolution)
defining Executive authority; by authoriz-

ing or approving executive agreements.®

And even for the execution of foreign policy,
the sharing is also apparent. He continues: “in
a sense, there is also a division of executive
function: the President carries out the foreign
policy that he makes as well as that made by
Congress, but Congress ‘executes’ the Presi-
dent’s policies, too, by enacting legislation to
implement treaties and by appropriating funds
to pay for Executive programs and activ-
ities.”®"

The Constitution has been dominating the
political stage of the nation for more than two
centuries. Students of government and poli-
tics, U.S. citizens, and friends (or critics) else-
where, might ask whether ‘it works”: does the
Constitution promote an effective system for
the governance of U.S. foreign relations at the
turn of a new century?“® Fisher answered this
question by arguing that the separation doc-
trine, subjected to ridicule for much of the
twentieth century, still remains vital.“®

The Constitution confers the Congress,
the people’s branch, ample powers and thus
promises great opportunities for the expression
of different sentiments, opinions and values, on
the making of foreign policy. This free play of
ideas is essential to the American democratic
government. It is important for the president,
representing secrecy, unity, decision, dispatch,

superior sources of information that are vital to
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the conduct of foreign affairs, to have great
powers. It is equally important for the Con-
gress, representing the people’s voice, to have
sufficient powers.

The idea that “the people should be
involved in foreign affairs in a democracy”®®
has been accepted as a general principle. The
political pluralism guarantees the people’s
involvement in the making of foreign policy.
Just because of the people’s participation, the
American political system possesses a capacity
of self-correction. The congressional check on
the president with regard to foreign affairs is
not only necessary but a part of the normal play
of democratic principle. With a powerful Con-
gress and its strong function to check the exec-
utive in particular, the United States has avoid-
ed the tyranny Madison described. A deferen-
tial Congress is not in compliance with the
constitutional spirit and will result in wrong
makings of foreign policy. For example, note
the misadventure of the Vietnam War that was
started by President Kennedy and furthered by

President Johnson and Nixon.
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