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£ FEREE U O T AR T e 1) U A3 QWA r0°  Neal Devins & Michael Herz, The Uneasy Case for
Department of Justice Control of Federal Litigation, 5 U. Pa. J. Const. L. 558, 579-80 (2003).

() Id. at 580; Susan M. Olson, Challenges to the Gatekeeper: the debate over federal litigating authority, 68 JUDICATURE 71, 73
(1984).

(en) HEMERIEY Q40" See United States Department of Justice, Organization, Mission and Functions Manual (2008) (avaiable
in http://www.usdoj.gov/jmd/mps/mission.htm (last visited Sep. 30, 2008)). W-JKEE" HKEID MEEN R REEEE
g, (EZE 1TOOKYE) | KIK=E-° 4407 REUR A QRS 1) R VT NS RKIEIZIE (Immigration and
Naturalization Service) 2~ 0 VEIQRIaLSR” RECEI OO [ # URS W R H-HKWEE W (Department of
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(=) SMRT TGERHEXIE | (Land Claims Division) 48 0 %7 | RIKHELREC IRV 0 L°

(19) e OUFHET LQDORECHMY & | U1 HAMREXCTAE( CHEIDMRDL FHETHLADC
ERIONE ¢ STIRV SR WA See Carl Brent Swisher, Federal Organization of Legal Functions, 33 AMER. PoL.
Scr. REv. 973, 980 (1939). #6427 sV RauAl-p UERT 1Y VQEEHONE ¢ QTR /o) AR A

(«©) Olson, supra note 2, at 72. IXAREKHEH VT HAWV QIR O 53" See Michael Herz, Structure of Environmental Criminal
Enforcement, 7 ForpuaMm ENVT'L L. J. 679 (1996). EfEXU QOa” Prb= - {—0 (KL - 83%H | ) MFRUCEHER
Lol FHKHEREEREERFRENIHN NEKRZER UR PR IRER) (ERCK - Fizfn) <KGm® w2
BHEREERURP R E LA KER <V HUERIEVQRE U O S v MR NERREVER; (FEX”
| RRAE) RIS - U RS0

(v~) Neal Devins and Michael Herz, The Battle That Never Was: Congress, The White House, and Agency Litigation Authority, 61
Law & ConTEmP. ProB. 205, 208 (1998).

(%0) Olson, supra note 2, at 76; JERRY L. MasHAW & RICHARD A. MERRILL, ADMINISTRATIVE Law: THE AMERICAN PUBLIC LAW SYSTEM
168 (2nd ed., 1985).

(=) FTC v. Guignon, 390 F.2d 323 (8th Cir., 1968).

(2) & | HREEDRES

() See Devins & Herz, supra note 7, at 218.

() Senate Committee on Governmental Affairs, V Study on Federal Regulation, 95th Cong., 1st Sess. 56 (1977). w40 ={¥
MU MTHGEUROWIRVEE IO - U | 40 0 R QRIS MUK VOE VU< Bl (Memoranda of
Understanding) W& SR Q )07 HERU RS | (B BRI S SR EW N0 E-»" BN 0 v
590° See John F. Davis, Department of Justice Control of Agency Litigation 16 (Aug. 14, 1975) (unpublished report prepared
for the Administrative Conference of the United States); Olson, Supra note 2, at 77-78; Herz Supra note 6, at 700; James R.
Harvey I, Note, Loyality in Government Litigation: Department of Justice Representation of Agency Clients, 37 WM. & Mary L.
REv. 1569, 1573-75 (1996); Michael Herz & Neal Devins, Recent Developments Federal Agency Focus: The Department of Justice:
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) Devins & Herz, supra note 1, at 567.
) XE-QREUR LW NAR~— (Marshall J. Breger) \H“~=2X (GaryJ. Edles) 87 11OOOH-SEX-2REE W
50 (Marshall J. Breger & Gary J. Edles, Established by Practice: The Theory and Operation of Independent Federal Agencies,
52 ApmiN. L. Rev. 1111 (2000).)° H) SfEXT” #HEEEC MEH#RE, wEoHD U200 R" EXCKERY
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Bt -2 | ISHREFR O | HERWIHAO0L03y O HEQRIIVEFWIRD W KEE UL 0 bHEWR &
0" KEEQ | RE R RE S NYIMyEE YL <0 (“for cause”) IOUEZU.R Q1) A A O (VIR 5204
SR (Id. at 1114.)° M QEEEL UL O EREE L QR EREHN<L (“government corporation”) ~2&
SEERV IR 200° 1) Qa0 Bt i WHE R MBI (Board of Governors of the Fedetral Reserve System)
S RIS EE YL (Federal Deposit Insurance Corporation) 137 [EHAI& O OUEFERGRERVUR Y S0° &
EEREHN<SUQO S WVE HERD T o ROFEREHN<L —QREQCHFMN< ENTHM<VORE—  EHRE -
LH-=RE - RERHE - FERKE RO HVER () S RERHHTERE) (JERE" 110004) 110K
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B2 34J° Ronald C. Moe, Federal Government Corporations: An Overview 7-8 (CRS Report for Congress, 1998), (available in
http://www.jhu.edu/ccss/toolsworkbooks/pdfbook5/partl/a2.pdf (last visited Sep. 30, 2008)). HLEEHN < B4 FTHE
HEVOVY HPEIRY TR o RULATOKERKN<SCEHEEE (Y) (&), MEERPKEER (11000#) |

k" Yoo (11O004) | B F=R<L BRENULQDREFEE QR E U\ Q BEER Government Corpora-
tion S MM (¢ QIR EHREDLREBEFEME VNI wUNAR—\HL2XB ERoRKER VOV BREHE
EEEERAEIR Y 500° 1) B HHERMER-HOMBHLU O S v’ M NEERN MM MR, (F’

OO 1 &) | | EmcH 1" ] NS T4 | | NI N < = R E L AQ 0o B i #HE E IRII<G © HE RS
TESREHER (independent agency) VEHEL ORI 307 VEEEOW L0 480 NAR-\HL2XQEERR
Lt FTESER, CEMHHONT AN S —2—uVY OHEERRER VY SHNORFHIBEESHRIRVE
NQUI-PEKR S M) ORFIFEE QL SNERCEHNHEECR | XK VIUR Y 501U 4800 K48 0n?

(*3) Neal Devins, Unitariness and Independence: Solicitor General Control over Independent Agency Litigation, 82 CALIF. L.REV.

A~ N~~~

22 21 20 19 18 17 16

255, 278-79 (1994); Breger & Edles, supra note 14, at 1258.

Breger & Edles, supra note 14, at 1258. O QO#"  d. at 1287, BHpREEREMRKITG L QOa”  [d. at 1248.

Devins, supra note 15, at 278.

Breger & Edles, supra note 14, at 1269.

Senate Committee on Governmental Affairs, V Study on Federal Regulation 56, 95th Cong., 1st Sess. 62 (1977).

Id. at 66.

Devins, supra note 15, at 278.

BEREFEUR S VY MHEK IR QENHNE OV SRV KDY N KGRRET 2 9 E I K
(Surface Transportation Board)” -HISHFEET{E (Office of Senate Legal Counsel)” ZHEEEHNQ - Q FE REMIINAQ
2\ 52@° Devins, supra note 15, at 274. -2 0 A" 1) RQUERROGEHNHORIWRE SN2 Q Wi s” B{HIEIMR
ERUESN OEITREENEIP OV S0 R/RKIRUT BEHOH S RHO0 ) VE49:0° wLEHNKMSXIIH T X
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(|3) George F. Fraley, Note & Comment: Is the Fox Watching the Henhouse? : The Administration’s Control of FEC Litigation
through the Solicitor General, 9 ApmiN. L. J. Am. U. 1215, 1227 (1996).

(8) Jeffery A. Burt & Irving S. Schloss, Note, Gonernment Litigation in the Supreme Court: The Roles of Solicitor General, 78
YaLe L. J. 1442, 1447 (1969). #$42 D% OB R Q7 FSILIMIER LU 4 s@ I - © 6358049 00° TR L e D7
B RE A0 -0 U STREAEREE U O WIEQ R0 LESSON O N AN T Ny O QIR SR~ 0
[RAlmt R VRN R VSRR C AN RN (R Qo iR & BRINOREIL T FEHSI i HERER R A A -0 L L& T4
VU RY SNR] OROKEHSOERE VO wLlKGmOy Ol QAR UL Q0" HERG
(administrative)” 0 3 BHEELGHEBON AN N F —UIEIQ -7 e NKEURVOERU QO I v AHRER Y
o QEER- LR O WRKHYU R 800 A8 0 20 s b SR IM I U R YU R0 IR T fERT IR SR | R4
357 BEFUDNONHANT NI QEHEWIEA -2 QU8 0 42 ° Thomas H. Thacher, Genesis and Present Duties of
Office of Solicitor General, 17 A.B.AJ. 519, 519 (1931).

(&) Burt & Schloss, supra note 26, at 1447-48. FRLEKWOERU Q0 S v HROERITHATSHEN O DN 9w
B REPCEQSRIIVERWE VUK 250° United States Attorneys’ Manual 1-2.102 (2003).

() HEUKBERKUOERT MUK VIGRER KR ATWOHEER N O DN R RIEPCEQRIIVER WD
NAAVURE 50° JRUBRY IMHECHEMERUEROVE KBE EHKEE X-nNX-E ZERIE KRXD
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KRR Q 8 B4 (o HR -0 O\ 5 20°  United States Attorneys’ Manual §1-2.103 (2007); See also Todd Lochner,
Note, The Relationship between the Office of Solicitor General and the Independent Agency, 79 VA. L. REv. 549, 554 (1993).
() FHBBMUOEHERT WRENOMVINLADUHEG LY SRR OV | RS RHNTE LR s Sun S H R
LWENWR VROZREHEZCE QIR LRI R SR WI A 0 v 50° Burt & Schloss, supra note 26, at
1447-48.

(R) NOKKERFTECKREUUR OWVPEEURWY 2495° See Ervin N. Griswold, The Office of the Solicitor General -
Representing the Interests of the United States before the Supreme Court, 34 Mo. L. Rev. 527, 530 (1969).

28 U.S.C. §505 (2006).

TEOVIRINER | ENVERe®

See Lochner, supra note 28, at 554-55.

28 U.S.C. §518 (a) (2006).

28 U.S.C. §518 (b) (2006).

Lochner, supra note 28, at 554 n.21.

28 C.F.R. § 0.20 (2008). £43" (2)EHEURQ S WHREKFERNKCHRUL O S (o) EHURQ L W WK #HE
CERUO S VRHEWK 57

(88) EHWUL 4 IBMRHT U ROV BT TR R FEWIEOLEREV W Smith v. Jackson 4K (246 U.S. 388 (1918).)
R FRHR B Q0 3-2 0 48r0° BlE-KIHBANRUBR UROWY LR EEREE (Canal Zone) SHFMMURA
NFEH Y QO S\ KRR (Auditor) RIEIPROMIHIZE (rent for quarters) RWHOEVHAUR LR SRS VS
dwlE O 5 42° D RUROWYT SRR TRESRIIURIEHE Oy S 8a Ut HEWEER e IB U85 | U

FEEARRA

IMMRATW I O 5 490 4 D~ BRI A HERM Y 87 1) Q HGRBRE QINMAT U R OV T - M
REEQARIPUEQ IS0 5 S )y LT e BEOQUR L 35 ) ANRIBWY S Jdat 390-91.

AmeHOUAom.rmmm_noczwm_Nmm,mmwﬁwqﬁ.
(2) Id. at 230.
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Wring MREN<2ROMH; (BRELGPHEBEW | RRIRE) KKKe

Sup. CT. R. 10. #6420 SRKEEETAH (F) #14<Km®

Eric Schnapper, Becket at the Bar --The Conflicting Obligation of the Solicitor General, 21 Loy. L. A. L. Rev. 1187, 1211
(1988). ¥349" O ™+ — (Todd Lochner) 8N—~-UR%" PA—FURQ S WBRERBU R =—FURQL W
TORR No—2FURQ I WHLRWAEe 50° Lochner, supra note 28, at 556-57.

ABED

(*2) See Schnapper, supra note 44, at 1212.

(L) Griswold, supra note 30, at 535.

(%) Robert L. Stern, The Solicitor General’s Office and Administrative Agency Litigation, 46 AB.AJ. 154, 155 (1960).

(L) Rex E. Lee, Lawyering for the Govermment: Politics, Polemics & Principle, 47 Ouio St. L.J. 595, 598 (1986).

(2) MO WNOLHIRKMNY O N (Simon E. Sobeloff) " MHEREEOLEHEC 0T RQ Q&2 QL%

HEENURQ, AJ4@° Simon E. Sobeloff, Attorney for the Government: The Work of the Solicitor General’s Office, 41 A.B.A.J.
229, 230 (1955).

(B) ™A™~ 2~ (Catherine J. Lanctot) ¥ M9+~ EO QLN — -4 —U NN OQRFEH " FEIBINI L 000 S L4800
AJ4@°  Catherine J. Lanctot, The Duty of Zealous Advocacy and the Ethics of the Federal Government Lawyer: The Three Hard
Questions, 64 S. CAL. L. Rev. 951, 998-99 (1991). HJ QRET HEERQI-FEFTEURO VR0 mHER
UFERUSEEZUIEE O 30 0-20001 500° 1) D T & ¥ ER © ST RS EK a0 3o o ERIE U IR D\ 137 IR4R
K> (Environment Protect Agency) SFEEIEEY Q" 0" Dizin FEKRImE CE MM uKE, FEXE | K11
) 14K = KA

(B) THEr s | RLFEIEBETEE N — 28 A Q1) 08 Q& 500°  See Kristen A. Norman-Major, The Solicitor
General: Executive Policy Agendas and the Court, 57 ALB. L. REv. 1081, 1987 n.39 (1994). W L RQKIEL 137 #EEGIRE
SWIENQ ) VTSR O U R0 FBHRINII U R A s — N Ar AN N Q B 4o 1) AU Q BY R G IEIEE L R @ B
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40 2 0Q AVEL{HAN G ) AU R A s IS0 ER L SRS {ENT-0” ISR IR LR W T o B U BB O W 500 1) IR iR
OV S 0°  See, e.g., Jim Rossi, Does the Solicitor General Advantage Thwart the Rule of Law in the Administrative State?
28 FLA. ST. L. REV. 459, 463 (2000); Dalena Marcott, The Dudy to Defend: What is in the Best Interests of the World’s Most
Powerful Cliant? , 92 Ggo. L. J. 1309, 1312 (2004).

Wade H. McCree, The Solicitor General and his Client, 59 Wash. L. Q. 337, 340 (1981).

Id. at 340-41.

Archibald Cox, The Government in the Supreme Court, 5 Cur. B. Rec. 221, 226 (1963). [ ] K@ igie°

Stern, supra note 47, at 155.

BRI (F) #dPIKT” MRERR-HRSERP e S M- O 5 i U U - B ORI~ TS R - 1U
KW SOIIRN S RO S ERHRHAVUIRRCQEE LA L W HENIER PO VBRI GOLR S DO EBER
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(15) Lochner, supra note 28, at 557.

(8) Hearings before the Subcomm. on Commerce and Finance of House Comm. on Interstate and Foreign Commerce, 93d Cong. 1st
sess. 278 (1973).

Thacher, supra note 26, at 521. [ ] EEHig 2 ~e°

McCree, supra note 52, at 341.

56 55 54 53 52

o e e

See, e.g., Harvey, supra note 12, at 1576.
Stern, supra note 47, at 155.

R

Hearings before the Subcomm. on Commerce and Finance of House Comm. on Interstate and Foreign Commerce, 93d Cong. 1st
sess. 280 (1973). See also Griffin B. Bell, The Attorney Generval: The Federal Government’s Chief Lawyer and Chief Litigator, or
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() Andres v. United States, 333 U.S. 740, 765 n.9 (1947) (Frankfurter, J., concuring).
(88) 485 U.S. 693 (1987).

(8) Id. at 702 n.7.

(%) Id. at 706.

(B)
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(B) 513 U.S. 88 (1996).

(R) #& | MHREIEWREC

(Q) 513 US. at 96. [ ] RGO ~0°

() 464 US. 154 (1984).

(R) "HMHREEFECERVOVRKUSFLRNEDE (ssue) 203 VORTEQCTRE U X @ HIE B 4@ 1) AUy
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REE MR TN < S REEEN (RaB]; FERE 1100<%) 1| —HIie

(F) 464 US. at 159-60.

(1) Id.at 160-61. ([ ] THHIWL40°) 48" 1 OREBUEURLQHBIMIOREEY 0 5 v RIEKTESEE
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N (Joshua L. Schwartz) #FRIN U247 2039 O LHIE U Qw5 iR I © XFE LR DL HIE I ER S5 Q e s
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TP Q4807 AU S0 ) A —IN QR AT A~ s E RO 500 C & 5 50° Joshua 1. Schwartz, Two Pers-
pectives on the Solicitor General’s Independence, 21 Loy. L. A. L. REv. 1119, 1145-46 (1988).

(&) Sobeloff, supra note 49, at 231.

®) Thacher, supra note 26, at 521. [ ] KIEHITL4re°

) BEH () SoEEEWRE

(&) Lee, supra note 48, at 597.

(53) Stern, supra note 47, at 156.

(8) Id.
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(2) Sobeloff, supra note 49, at 231.
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(83) ¥EOERD” David M. Rozenweig, Note, Confession of Error in the Supreme Court by the Solicitor General, 82 Ggo. L. J.
2079 (1994) UHVOPPE O W 20° NOEKSImMIU QO S v AR RAEKRE Y- VR BUKERSERDGSUR
W 548 5 6014850 Id. at 2080.

(8) LERN MR - ~MxoREFERLY (FXE | KRLRKE) | ORK”

(%) Rozenweig, supra note 85, at 2098-99.

(88) Id. at 2081.

() Id. at 2080 n.11.

(&) Note, Confession of Ervor by the Solicitor General, 74 Mich. L. Rev. 1067 (1976).

() Rozenweig, supra note 85, at 2081.

(&) Note, supra note 90, at 1068.

(&) McCree, supra note 52, at 342.

(Z) Young v. United States, 315 U.S. 257, 258 (1942). 343" Note, supra note 90, at 1068 n.12. " "Young THRIKEQ
HET” Young ARGRIERWEOED WY 20Uk 250 VO 2 e°

(&) 352 US. 1 (1956).

(L) Quoated in Mesarosh v. United States, 352 U.S. 1, 18 n.7 (1956) (Harlan, J., dissenting). ( [ ] BT HKXSw#°)

(&) Cox, supra note 54, at 225. [ ] KB#H iz ~e°

(&) Griswold, supra note 30, at 535. [ ] KHEHITL~0°

(&) Cox, supra note 54, at 225.

(8) Stern, supra note 47, at 157. [ ] KIEHITL4e°

(2) Burt & Schloss, supra note 26, at 1468 n.114.

(8) 382 U.S. 68 (1965).

(8) 368 US. 347 (1961).

(2) 368 US. 30 (1961).
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