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BZE TAUHICETRA 01453

TAYAFEICBNT, A A F =N 2 EN0E, b o153
BIdEmEZ FLE LT, BB HE MO 72012, BUCHEOTFE
BHWHENTW5S,

7 A A OFEFERNS, RO B & RLEEAY 2 HIERAR R T % B
TWBETTERL, TOEMETOAELTH D, TNIZDONT,
Larry D. Soderquist (&, BWIPaEL2%, BOGERHANE L <36 % 585
UC, AT T FERD L) BB D 555, SITFEARER O &
29 dnhiv, b L, @RS L L b 2, MREHDS
W TBWREEA S, R 1933) B X OZF0BHANF 2213062 5 2
(A RS2 LTH, TOADRZDOHEFIZOWTIRILNS Z &
W2 B0b LD, BHAELZENTERVDTHS ), IEES
LELDOITEY b H B L) THAN, EFEF—2 L PGBV ISA LD X
ARDDTHDE, T AN HDOFREH OB S TR L T2,

B—E A YA H—EEIRFOEEERR
X HIER

P& 7T — L D120 T, kD T7V— -« Ah 18, Bdho7z
M5, IR L AV T OREIRFRED R Do 72 AIEATHA S 7% D T LT
W72 oo, HEIZIE, MERSINE Z Loz,

L2r L, KEYE (19294 ~19334) (272 5 &, Franklin Delano Roosevelt
TEIOREAH (19334 ~19454) (X, &l - FEHFOUHE ZEL =2 — - T4 — )

U Larry D. Soderquist, Understanding the Securities Laws, 4rd ed, (Practising
Law Institute, 2005) , p.1-1.

VAL EASEN I H RN OWT, IS LD T — - A A Py o EAT
L ARERIICIE, D LAHEFREREEAHE L2 Wb TWwA (Thomas
Lee Hazen, The Law of Securities Regulation, 5th ed, (St. Paul, Minn. 2005) ,
p.20)
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BUR (New Deal) % 5 it L, GEFING [12BE ¥ % 460 & R A9 1247 - 72%
HTOE—HE LT, 19324E 3 A2, TEEEHG T TITb N 722258 ) %
EOTE 4 DITAERRIEMICRE L, ZNOARITY AT 4B L ONET#
T OG- 2 B R H O IS 5 ERET 2 ) hiEs) 72012,
FEEERESNINEESIRE S, BE1H, EREFEE O Ferdi-
nand Pecora 2N[FZESKOEMH L 2 WT "Ras&A&, Lwvw)), fEs
W DA% ST, ITRIERIRD L H 5O L¥EBE X ZFOEKRE
WZRARR L 72 BOR - LEETE 7 R EUIRILVIRE  Thbivz, 2O
FEAT19344FE 6 H F Thelr b7z,

ZDH%, NATFHERIE, 120FRICB T LT+ — ViR AL T 5
ARNIEZIGZIEH L, 22D TORCOFENE 72 H AU IS L TAS Y 72 Fl) 2
AR CWrE AR LI TORBTMESH UT <ashi, L))l o
T, AHEEOELB L OFERTHUEORESHE ), 72, V—ANX
Vb IERAREIC & 5 BORERIE & OMFERhFIC L - T, FEHE 1933) %
Fe80 0 1S, RESRENG A e &S S 7z, GERIG [T, 3T
T ENTZREROTEE ZBUHI L, FIRSEOR, ik OAIERRAE £ 7213 8KE &
Vo 72 BRI ES | O RREIC L L T B

512, 19344F, RIE ARG | DR, WERORELXTH LTS
Jh# e HER & Fp O BERBE & L CL BERIGGIITEEIC L o T, SEC AT

2 AR O A ATFERRAY 12T DI R, BURI BRI T & 2SR 2 B
T 5, £NE, KEWRD Franklin Delano Roosevelt TEAMAEAT, F b T—
N=TAE DR FR R AT, — U RO IR 5 7 — 7 7 Bl

(Lf1%. Herbert Clark Hoover, 19294F ~19334F —&557F) OMRE% JH 4
W L. AEFEHFIY | OBIRBURIGH %2 71580 L7z, (R A b ks ar et i A
MR A EE S GBI AEa RN e sl 1934 158) ¢
PHEANON S,
SIERBMDS, TRESEUT | 0 FERE KEEREGUT - mEEE AT, R
RULERAIRNC B § % B 72RRSEE 1 . EMRESROTEHE L B - TN HAESR
DOFffifiE - G DY 1B L TR | & RN 2 720 o, L3 5EK
BRLEDTHo7z,

D HIZ, Duncan Fletcher 255 L % ). Z0&H»5 T7 L v F ¥ —#Hiih,
EBIEENT,
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A ) H B OMAEER & L TR S iz,

Z LT, 19684, FEREBALHAAAT 5 L\ ) RELKELZNET 5
72012, T A Y BIEEHS (American Law Institute, W&FF ALD |2 X 2 5HFFEE
FFHLGE (Federal Securities Code) ' DFEEAEIEAFT DAL, HE— 1Y 7 GEH L
AT,

B BICEDHIE

KEFEDFEE, LT 7 A ) IR EREBEE D725 Lz,
ZFNICH LT, 7R FEEAIE, G 1933) O TN L7, K
P, RO FAT R T 9 A XA LT, SEC ~NOEEHDE
HEZDRLCwa, COLH)ICEEEERTAI L 2ML T, &5,
HEm R E IS & TN LR EHRE BN HEE G252 L1k b,
REDOHWIZIE, HEEORE, HAME 2% GEHROTH Z2 13 5 — MRk
WX BFCWFH ORI, EFotE, BLOAREEICBIT2EED
AR & TIN50, FEFEE (1933) ([CRERFRIKEZI DA E 2 b o & bR
W7 HE 11525 STz ds, e b AT o 72,

VPALEND E T, A A -HHNIZOWT, THEL L CERY
L& X9 | (caveat emptor) L\~ TE Y - B —DFEMPBHCLN, Thbb,

VRBIED, 1968FEDEN S, SEC B LT A1) B EE S (American
Bar Association, B&FR ABA) 725 OIEAR LW %215 T, BT 5 rhrE 5k
BLOSEHHIRIEL RIE L, 2KROFEHF NS 2% & § L — W D8N 2 iE5%
OO D12, 7 A ) B FERHEIC & o TREMEEDES Sz,
FORFRIEHTAD (H1F5~H65) Ho T, WHFRHESR (Proposed
Final Draft) 75, 19784E 5 HD7 2 ) 7 FEHHE DERBEICB W TKRS
7275, DHIBIEDIZ 5 ARFEHHEZ (Proposed Official Draft) & 7 - 72,
RFHEZFAN L2 BARGEO SR E LT, AR—HR T7 2 1) dRRE Sk
FOBREIZOWT, FERRFRRI9E 8 5 (1979) 1 ~34HN S 5,
> Mark Dallas, “United States v. O’'Hagan: A Failed Attempt to Protect Public
Policies Underlying the Securities Laws”, in U.C. Davis Law Review, Vol.32,
No.4, (1999) , p.1111.
b REIIOVWT, BEEREZRINZ N,
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HEHGPE MR - HE - TA N L RTNELR S Z2wOTHE, Z
DR, TOEEPELNLE R, AAbDIZ, WHEHIE (catchall clause)
DR FTE:10(b) e % 723 @in 2 FE7, B X ORSHEICHES &, 1942
I, SEC 12 & o THE SN HAN10b-5 BRI & 7213k 1 2 FE o ] 8
BHWSIL, ZNSIERT 21746 L, fE5E0G 132 [#] () [
BRI, B X ORI A RERIR] (VT THGIRES2e), )2 D RS
BREN D, TH, HAIOb-5 e E kB 2 FROMMA] ASEE L
Hedl e R LT &7z, AR, GHFEOENMIT F 2TV OBICB W
T, PRI 25T, AR IR XD LRlilB L OB, F-EARIEE
FMgE VD 2 L 255, HAE, FANb-5FIRE N THh L 54
LREOLDOD, KRELTA VA F—HENRTAEELRRIEE 2o
TV\Z)loo

20004F 8 H24H, SEC i3, HHI10b-5 [ 7213 Ei 2 FROMM] %
BE LS 221 ¢, EELRAREHR "WCEADCHE], 2EH/T 5
HAIIOb5-1, B X OARIERHEGRIC BT 2 ZEFTILE L I3 TE
BaefThHILEERTHHANOS-22FTHH L7z,

BER ME

FEFILFRIC DO &, HRWICHFRL ) A DO ZHEZE LT, TORE
2 THOMO THENHE AL L DI TH L, T AY I DY
Gy RETROFEAELR LTI Y + = VEZES L5 AELRINGIDE5ED
B cb sz ek il e s g e Bzirohsb, L L,
IEY - O—OERAL TR, BOUEOMIEREN T, HFIHGRIC L5
fER 2\ LA HEI R R h o T2,

BIE A YA —EIORFE

Twie [EE] E (2),

8 wids [55=F] & (3),

¥ NI DOWT, REHENHE KT SBI N0,
10" Supra note 5, pp.1111-1112.
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A VA 5 =G BRI R ERAEFEOM KL L TR SN
EEMTE A, BARMICIE, W% 2 HIYZFE> TW A 2IZ2nWT,
VFLOHLTIE R, PUF T, FEHBIER 2 S, Bl HNGw T &
HTbrZ LT 5,

E— {CHEHITE> - O—NOEHR= caveat emptor,

PERTIE, A A= HIOMEIZOWT, doldbaEy - u—H
D Teaveat emptor; = "HEZE L CTHEER LO L 9 (et the buyer beware) !
I TABIEET, 2F ), WEFTEHEISREE O N/ESEREN
fgE S AL, FEEIERFHF D C|BER AT L) IBIES e,

COEHOBEMIZOWT, BEEKBIE, THHILHEEDO—TD, £0
BENCERZ B RIZTIHEREZM->TBY) . HFEHFEZENTHS 2w
BETH, EINRBERFORBBITERELZH#HLLZWVWRD, B-oTHD
WAHEMZZEG 2 L TOMo@EEEIEI RO, Thbb, 28
(concealment), & L {IE, HZTDH>TWB I L ZHRLEDPo 72
(nondisclosure) &9 7217 TlE, IEY « B— EOFERICIZ RS W
W) DOPR—EFEAITH -7z, 72720, ZOFEAICIE, W {00063
BoOLI, ZO—2H, FlziE, KANLRBASLHERITE & ZmE D
BIRO & 9512, YHEEMICDH 2 FEOELMR (confidencial or fiduciary relation)
PHTBHETH L, SO, ZEEIC, AERFELZ Lewi:
DOEEDIMEMEDZR S A, BG N BET 5 EE L e HHT 4 ICFR
THRBGVAELDLZ IR, EBRARRCTOFFRICR L L Enb 2L

! Black’s Law Dictionary, (6th ed. 1990) , p.222.
PRASHE T A S =B —— 7 X ) A BT A REORE —

(e bAl, 1994) 23H,

T2, MIKRA THA—F 2 Fh L 7 20 B I2B 5 EEIEARIEROME I
L NG 151 0BG, R S MERE115% 3 5 (1998) 326E 13, TZd
Zd, atry - o— R, BEIREEEE, S LG oFERH o83 %
BV AMELIT L o TAREFRIZL ZFERAKLT 2013, 145512
HIEOFHHETB RO SN LGEICBo N5, B EoFEKIZ, BIFHICEHE
SHEB 2 B BAIL, TOFBIGER LT, ElheE LT KE L2

[127] Jt#:59 (5-456) 2764



A A5 =0 HN S B 058 (2)

SR LT h, AR & LT, Teaveat emptor; OEFEAS, KW 2K
wAEREE B OEEESCITEE ICL > THAR D DTH o 7235,
SRR I HIRTHLG | (face-to-face negotiation) [ZFR S NTH Y . IR 72 2F4
G GIAE R

T AN HFEAE T, ZORAZ OB OSBRI HFEICHILT S
T EZ RHITIRON T WD T LD E LTz 6N, L, ke
HEOTFEOFEENRKE L RIE, EEREAE - L b7
GEHERENTBHM LT, TOHBOM/NMIZD L, W) EFTH R,
A AT =WE N AHEH S FFETH D, (S E Sy - 10—
IR LWEEAS R 2 L3T b s, AR SoTEICEZ L9 &
L7

B AYA I BB ERFT 5 =>DEHR

19334E 5 A, MIPBFIC X BRI DFEIRILEE T D B AESREE (1933) AV
L7 AR, Bk THES L TIEZES LD X ) (et the buger
beware) &\ ) (AR DS, TFeE 2 L CIEFEEE LD X9 ) (et the sel-
ler beware) & W) FHLWEERICAFHE SN, T4bb, BITH - WiTEL
EDIHMR EOBENEIZ, BHAEHFICHET A EmORMEZ L AbE, &
B L7 E, T4 A7 00— v — RFEIMEE I 4IHIC L BB & 520
b ET DI ENT-DTH B,

o =HEGIEA D, TRIUR F -3 ELE WA 5, (duty to disclose or ab-
stain) OEFRIX, Cady, Roberts & Co. FFE PR THIO T S 72

EFEIRDSAL T 5 o IHIRIEMFRB I OME—ORMYS, FRAERB T -I3 2N

WCHS AR TH B, &, ERIIEY - D —OBIEEHICOWTHHL Tw»

5o

3 FIFBEETER Tcaveat emptor DARIE ) ZIREFEE 7 & 25 (1957) 1 HIE, TH
[F 7 [?E%%i‘ﬁ%%“é‘f SEE) RS EL LI, BEILEST

ARTHY), T EICKEOWRE ZRERMIZD SIT ALV LAEES ITIEE

Bz E Lf%iéﬂ“( XD ThHEH) LT D,

' Bernard Schwartz, The Law in American: a history, (New York, 1974) | p. xi - xii.

5 Cady, Roberts & Co., 40 S.E.C. 907 (1961).
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HI10b-5 [RfER % 223 KE I 2 FREOMT] 2 5 X &, Z0HB 0 =B
DRFUC DV SNz, AFRTIE, £ 0F A5 —F 3 HBRZTHEE
(tippee) &, LFEIEMA A SN DRI, BHRT 2B 2479 2 & D
H DAL E (inherent unfairness) 2SEA S AL, BREIG | 21T 1H 7o T,
UHIERE AT 20, &5VIEARETICUZING 2% 2 h0nT
A% L iud, SagH05 1 25BRI10b-5 Uik % 721k i % T o #)
IR T 2ITHATH L L L7,

TR F 72 I3 2385, OFIEAS, OB D SEC v. Texas Gulf
Sulphur o] X FEFRERH P CTHEZ S 7z,

F—IEH [EEFRDOIFZEIEER (equality of information theory)°

A AT = ORBELZE> 7201, SEC v. Texas Gulf Sul-
phur &\ X LRI TH - 72,

[FFEME] b5 RITEAEORE RS OKRERIC, BOPYSEE LTS
L T AiEk4t (Cady Roberts) 70— A —OMIIC, Bt F 5721 EH0 ) D
LR (R RARNEER) 25, ZOPREFESRRINBHIT,
BFATEA O 2 AT I BV RIS 72,

RIFIZDONWT, BETELHARFOLHE LT, BEHESE "7 20 41281
BNEBEIG I O — WSO RFEEZPLELT— (5), W
KiFEH#225 (1977) 2 ~ 3 H, WARK T&ME: - AEHIG 1EOME — 7
AV JFERFLIZLT 5 (Froueisat, 1991) 260~263HE., AL TH
KA AT =G & TN (R IJufRisth, 1998) 113~116H, L
s TRESHG [Hi O W78 T A BB B AL 7 SERE B o J B
—— (BCEE, 1998) 161~162F, MK - AiiBiE (2) 311~312EH2® %,
6 2B X o T, BT EFOE (possession theory) T 72X NEMEHRITA 31
(possession theory) & HIFEN TV 5, B 2L, KIGFEM TREA >4 57—
BB [ oo 37 e B AIEFEH B R % 7250 72 O'Hagan Hlit — BARHY
=% —1%17%5 (1997). I - 7 (5) b, LT, EEIH
H4 553 TEROPERR, 25,
7 SEC v. Texas Gulf Sulphur Co., 401 F.2d 833 (2d Cir.1968) .

RYNZDOWT, ZBETELHAREOLHNE LT, #EHH "SEC v. Texas
Gulf Sulphur Co., 401 F. 2d 833 (2d Cir. 1968) KB O BEEE A AT IEHRIC

[129] Jb#:59 (5-454) 2762
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gLt (Texas Gulf Sulphur) O E B X OGS B S 13, [R5
LWEIIRZ SR L7722 L2 T 2 ARO[, ik z A L Tw
72

CHIH LT, EKEEHITE, EELAIBERETELTWET
NCOEDS, YGIERE —BALEE I L TR L, & LA
LERDOIEMHART SRS, HEVIEZE) LT & Z2ERL
ToH5E . EMEMRDSS A SN TW AW TIE, UEEFEOIE | F 72133
TAPEZ BT NEL O RV EHIR LY, THI/R T 7213005 [T &5%i, &
AL 72,

ARHFRTIE, A VAV —BLOBERZHEEDAL LT, RAMOE
BHNERIERICT 2L A L) 2T RCOFECHRFEHEDH S & L, Cady,
Roberts & Co. FEFEH L V) & IR WTAFAREHFH AR Sz, Tk
L, ZOHFEANILTELDOTIE W)t b H - 72,

Z LT, 19804 LICA S &, #likmkild, KEIIHHROTFEHRR %
WETDH LR, Fi- R BEREIT B L7z,

BIE (EfEHFEIEER (fiduciary duty theory)

(1) #& 7% o 72 MFEFRBEZED Chiarella v. United States M F 5 5 3
P T, EROFEHRARE S,

D NWCNEBE AR 2B T 5 2 LI3EETH B 7 A Y H1£1970- 1 (1970)
100~1058, B4% - #id8iE (5) 3~5H, WA (F) - #iidiE (5) 263~265
H, AR () - widEiE (5) 64~66E., B - {idBE (5) 165H, Mk -
A8 (2) 312~313E, EBEBER 07 4 ) HFEREG [y (BASCE, 55 2 B,
2004) 160~161E A% 5,

8RS MECRABIEHAT A 71 TICAR SN TH 520505412, 1TAESHH
MERAEBEA LIGD 7275, ZORITIE, UEERSEL =2 — A Lo Tl
ENTWRHh o7z,

9 Supra note 7, 848 .

0 2Bk oT, ERY EAHVHENRTWA, BIZIE, FIA - 3ifsE (2),
S - FETE (5). K - FiBTE (6) 25, U, EHFHET L5
& MERE RV,

1 Chiarella v. United States, 445 U.S. 222 (1980) .

J6#:59 (5-453) 2761 [130]



MR ABEN 2 & B2, SECICRE L 2T IE R S5 wEED
FlV 2 BT LT B FIRI S O R 2 OHESER T 5 Chiarella 13,
WY ho TWBEHDOF NS, HE EARM) 2379 KRB O S
HoOXHZHEN L, KEEMRDPAELINLENIC, FREtEOkRK 2 A
LWz,

AEORA VM, 1) BRBEMN &V 72 EHRA, Sk o T A
=R PSHE LD OTREL, HfSrofiiz2 L e, i)
Chiarella A%, HiH5HELE (inside the market itself) Tdh b Z & D A H b,
ML, i) OX)ARFICL, 1) DERE Mo 25GE, THRE I
WG WaseE, 2BHIPEIDTHhHo T,

I ERIL, RIS, Chiarella NEMNSHOMERETH- T, &
KA E OBIEFABR Giduciary relationship) 237 <, WHREL O %
AL TO AREMICH T2 ERBHICEN T Lo nE L,
X o T, Chiarella 2S&HEPIE IS & LT, THIR T 7213005 [ 2387,
EDBVWEHIR L, BY 512, HHROFEHHTIE, EELRAH
B2 > TWABZTT TR ZEBBGIMARE, 28 DICx L,
A PTIE, FAREPHASBRE S, THRT2IIE HaRE, 28
DR, FFHFOFITEAIT L TERFEF L Ho T A HIIRONE v
Ao BEILTHBE, D Chiarella & HAL ER&H) OBF%, @ Chiarel-
la & B &AEORMAR, @ Chiarella & X(FREHE (mwLzokkd) OMFRO
95, WIZBWT, Chiarella ICITEERBE LW LERZLEIH D .,
Chiarella VBB 4T 21X, MEICZFNICER L2 L1255, @B
L UBIZBWT, Chiarella [ZIZTDFFE S 72728, Chiarella 25EH A
KA ONIBIE A IR CRAH L RS o2 HuftiF 728 LT,
AIOFEBEILIZD R HRV, EWH T EThb,

KEIZDONWT, BETEDLAREOWRHLE LT, /ARG TChiarella v. Un-

ited States, 445 U.S. 222, 100 S. Ct. 1108 (1980) ——FNI{f3E i 12 ABH E AT 5%
HEER M- 72F T AHFES, 7 4 Hi£1982-2 (1982) 256~260HE, A
(Fn) - wrEE (5) 265~268H, AR (&) - HifBIE (5) 68~72H, il -
A8 (5) 165~169H, A - pifdiE (2) 313~314H, B - mifdiE (7)
162~163EHH 5,

[131] Jb#:59 (5-452) 2760
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(2) ZokHic, FREBEm LRI, AFEMOLEICBIT 54
HIERICHEDCHG R HBIE T2 L3 TE RV,

WREEW T — LKA THIET A4 VA ¥ =5 OREI L 5
728, 19804F SEC &, AR EMI4RD 2 FEKIITA T E 5720,
SESSHLE ik 14(e) [AFEMA]T BT TREIFIEMC), Lw) 2ICHE S TWw
HIEBRICHED & | GEHIG [T 14e-3 AT THlI4e-3, &) & ik
L. R aBHECTHEL B 720 AR, 2B B A A BRI 70 84 B s

12 Section 14 — Proxies

(e) Untrue statement of material fact or omission of fact with respect to
tender offerlt shall be unlawful for any person to make any untrue
statement of a material fact or omit to state any material fact necessary
in order to make the statements made, in the light of the circumstances
under which they are made, not misleading, or to engage in any
fraudulent, deceptive, or manipulative acts or practices, in connection
with any tender offer or request or invitation for tender, or any soli-
citation of security holders in opposition to or in favor of any such
offer, request, or invitation. The Commission shall, for the purposes of
this subsection, by rules and regulations define, and prescribe means
reasonably designed to prevent, such acts and practices as are
fraudulent, deceptive, or manipulative.

BT [CEE] () [ABEMICBI 2 EEFEDRMBLLED 5\ ITFHE
DERE] - Tk bE b KHEMATAF G E ST AIREOEED L
CIEFFFHICHEL T, »2WIELFEMTAE DS L CEHEFEICT L
F IR L ChTRERMAAE B ORFICHE L T, EELFEICO X RBOT
WA e L, 7203500 SNREOIRUICIR S Ll 2 R0 e vz 012 0%
GEELHEEOLMEANE L, F 723G, FERM S U ISAHSRME 2247
RELIEEZT) 2L REETH L, FHRIE, AFOBO720, BHIC
X0 KR, FERI. b U CIRARSHRIE 2472 T 72 B T R IR b 70
CABEWICRT O FREERL, FHEL 2% 5% (ARTSHT
ge8i TNIRE I OB O Y 2o T — BRI B ATy —

(BEATMITFE 2. 1988) 28~29H),

13 Rule 14e-3 -- Transactions in Securities on the Basis of Material, Nonpublic
Information in the Context of Tender Offers

a. If any person has taken a substantial step or steps to commence, or has

Jb#:59 (5-451) 2759 [132]



WA Th 6, BNEUNOZBDPENE L E2 B+ 2 BELR R
BRI Z A1) . S REIOMRK MG L7206, TOTRE LN

commenced, a tender offer (the “offering person”) , it shall constitute a

fraudulent, deceptive or manipulative act or practice within the meaning

of sectionl4(e) of the Act for any other person who is in possession of

material information relating to such tender offer which information he

knows or has reason to know is nonpublic and which he knows or has

reason to know has been acquired directly or indirectly from:

1. the offering person,

2. the issuer of the securities sought or to be sought by such tender
offer, or

3. any officer, director, partner or employee or any other person acting
on behalf of the offering person or such issuer, to purchase or sell or
cause to be purchased or sold any of such securities or any secur-
ities convertible into or exchangeable for any such securities or any
securities convertible into or exchangeable for any such securities or
any option or right to obtain or to dispose of any of the foregoing
securities, unless within a reasonable time prior to any purchase or
sale such information and its source are publicly disclosed by press
release or otherwise.

HH14e-3 RABEH L AFEN & OBE#IZ BT 2 BEEEHRIIIED GES
W51 (a): Td 2 &N AHEN & AT 5720 OBMRN R EMIZA 722,
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LED, EOERDIEAHTH L Z L2 Mo TWDLHPLULHI > TV TIRDERE
ThY., 2o, ZOHHRPISHEMZHAATYEE (BRFHEM N, 2)4
FEMORG L %o 7230 5 REFEHFOFHITE, QRHEMNZHAATYS
BNNEED L) FATED 2D\ ATEN T 2% 5. Btk 78— b —. 1EEH
HBHVIIZOMOFEN SEHIUIHEEICHUF SN DTH L L E M- T
200H Lo TV TR RETH LA, Bkl H UL Y% 4 i
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O TEHIE A HGE 2 O L ) RF ST 5 ER 2 Rl 2558 L 72
TRIAT DTz d DO T2 IR Y (19344F FESILT it 144 SHOBLE 5 HRI 1
TR L ALY 2 AT 25 LU BATICRE M T % ) (EARTIRR - mid8
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(3) ZNTdH, LBMEL L -7-0IF, [HFRZHEOFRETH > 72,
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YO THIHNde-30@ A ICIE, BEFBOER 2 TZM4L L, 2 Lo
DV, HHI4e-3%RH L7z O'Hagan FEOH B2 B VT, BOEM 7% EX
b, EREHOEN 2 ZM L LB 4e-30#H OGN Z EEL TWb,

SETEDLARFEOLE LT, UTOLO0H 5, THEE SHAHHGIA
BEHEBOER AN 2L DONEEZR L 2WHIl—Ue -=%23FHF L2 &
&, —lUS(eIED b & To SEC OHNITIEHER % %5 L 720 O Tld A h o7z,
BHl—ue-= (a) (&, ZNOAHEMNOFFHEH SN L5E, FERGEG]
IR 2 72D I A B RERT S N7 & ) — UG IHD B % jii 72 LT
Wb, TR THRDS, ZBIESNEREEE R AT LD SIEVEFAIZESD
3B TH B, —PUS(IHD B & T SEC (&, 22 1EASFEIRIN 24T 24 0 18AT 2 3
LT 572018 MK SN0 DTHLIRY, aFY - u—F7213—0%
BIED L & TIFEFNARERN TV ) BfTAE O EILTLZEHNTE B,
FHIFTIE Z OIS 5 SEC DIl %, ZNDBENTH o720, HlEEEIC
HOPIIK T2 EDORWVIRY, BELZITUELRDS 2w, KEOWE,
SEC OFIWHE AN F 723 EFEICHL P T A Z L IZBO LN v, &
P RAFHIRICEED CH NEEAE . w ettt $23200 OB
T OMERREB OB EE) DB VEIRET HDIER LRI L TH D,
SEC IZIEMi S N2 E D EEZ 0N D Z L 2T HRICT B & 9 % VAFHE & 205k
LoD, EEEHER OO EZ T L 2\ TRRE 2300 res ma%
H = e -ZAZRIT72DTH b, AN—H U PHbNTHBE LIRS A TD
ANIEFAT S %2 INES 2 OO ) 1I2B W T, AHHNE—USeHD b &
TO SEC DFIHERDOMYI 24T CTH B L2 5 (BPEEE TEEAT Ok
AE & ANNIERG | ol (A2, 2002) 95~96H)

L2 L, [AHFC BT % Thomas IO ORI, TS AIE L 7214
Ha GEFI | DA O FET, 728 ZASHRF IR A T A 2 LIS L o TRE T
HZEDLTELDTHLHE GEFIG IEROBHO AT ROERTIE%R L,
L7205 CREROIG B L CREA T bz ik vz wne 5, F72, 7F
T % 37 R AREROMA S . HROAETA S, WHIHT 24 287 M
FCIEFTHE, LD o TEBIL o TOR—BIEERNEENL ENVHD
EErLwE, EHEERZHE LTS, (FH, 965),

5 Dirks v. SEC, 463 U.S. 646 (1983) .
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269 % R CH o 72,

AEZE7 F 1) A MO Dirks 1&, E@RBEEIEOTR A5, FfIARIE
T BRI E VI FENET 21To TWa EDFEREMETL SV, £
NEFHICRAE L) 2T, EoFIUGIERER L, BB LG
HAEFHLCHEG% L2729, Dirks BTG TO T L —Y— (1 v945—
WH 0T k#) L LT TIEZ% <, EIEEE Gipper) & L TORMTA DN
726

AP AT =L LTORBGEIIELTE2DEIDPTH ol R b,
b L. Dirks 2SH#ZHHE (tippee) & L TOFRBER D2 ITILUE, 1
REE, 2F ), WA TYUHERL BB BB L LTORE
BEBND LWL THAb,

WV, Dirks 84 EAGRBESHOKXEZTAEL BT, 72,
Dirks AYE M RBE AL O BICH L CEME L 72AE 0@ ICB T, 1§
IRt A Lo BICHGR Y 25> T e o722 2R, #HBIC X 215k
RO HWSS o IO AORTETADRETR, Thbb, HREIIH TS
BEREBERI-T2OTH o770, WIFNIZLTH, Dirks F TER
FEDRE LI o7,

BIZIE AIEFRFAIEES (misappropriation theory)
Chiarella & Dirks W25 2 5 £ 512, EREGHRHO DS,

LAY —DHEIEFTEAEALDOD, T b4 ¥ —OH|F ThiXk
WV, DF ) #HEAENE WS T ETH D, £ LT, Chiarella HPT,

RIFIZDNWT, BETE L AARBEOLRE LT, W+ TDirks v. SEC, 103
S. Ct. 3255 (1983) FEIA R IR S NIIEER AT S L, A S OEHA
BB TR WIERRME D SER T BN EHE D, TREHICNRL T
b, 19344FFEAIT [T1:105(b)IE B X OF Rule 10-512I13ERK LRy 7 AU %
£1985-1 (1985) 140~146H, A (F1) - Aif&E (5) 269~271H, IfA () -
I8 (5) 72~77H. MK - AiiBE (2) 316~317H, 2iE - mifEE (7)
163EDDH 5,
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FEHORERT & 7o 7216,

Burger HIFd, OfTAEN, RAKERE A IEICHBE L2%E, 72
LR ZDOYFEFMIERZHEN 2 T, THRE 72135 &3,
EIRE, OfTAED, BRI EIZES R nHETHR EOE
fii. (advantage) |30 7256, ZDBMAELE L ERT S & LT, 5%
B R CHEIC L2 THI/R T 723006 &8s, BHOPERICOWT,
Pam L 720

L. 15D 5 ORSFIEHRZ G NIAIEICHA L2HE, ARG FE
AR SN D, ZOBEIZLIUT, M 58S, GEd DV ITHKS
TERFFREEN 2 EOREATEIZ X ) RAMIEHREZE T, LT, 21t
WD CREFAG | 2§, ELE R 5,

(1) 3wz, B0k, RIERHEGROMAAIEE T % BHERRRA
7% {, United States v. Newman &[] [XFEFRFEH) P T CTRID TR STz,

HROAFHEM % &2 BT 2 HERITOFITH _41E, BHEL»TH
ABAEAHCEE T 2 MBS R FES 23T Newman 1252, Newman (&,
LEARAFHEREZAAL T, TORNEESHOKRNEZ B, SFEEE
THERANB S N7MRITE D T T, ZATHEE ST Wi,

R BEHINE, OFUTE S APATOREIRE RIE T L7279,
AT B KIS 7 5. OFLHII0b-5 [WhiEm % 7= I 2 FE o
WA IZBWT, BROFBEFZIFEEICH L Tirb s 2 & 25RO
L LTnwhnZ ehn, $1TE S DITADFSGICHET % FEIRICH
W45 EHIR L7z,

BT 512, AR B ROV A Tl RABIERE FIH L7205 11,
HRLRED ML =¥ =G AR R o721 &9, 7Rk

6 RIEGHEZZEL <M Lo BAREO R E LT, MAaESk TNEREI #
il REFRAIGROATH (—~= - 58) —— SWEFATE 45 (1998) .
49% 25 (1999), 49% 4 %5 (2000) H°d 5,
7 United States v. Newman, 664 F.2d 12 (2d Cri.1981).

RIFIZOWT, BETELHAARBEOLHE LT, A F) - wigE (5)
274~275E, MIA - BifEE (2) 315~316EHNH 5,
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FHOEY)Y 258 UM AR 273 2 MR L7212, 2l X AL
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(2) L# L. Carpenter v. United States 1Rt 2 FHEH o 0 IR L =545
Tl ANERHAMGRTIRHT 2 XE2ENICH L CGE R EFER O DS
SRz,

Wall Street Journal ® 27 5 =& FCTd % Winans &, HFA S
AATI7% 35 L (“Heard on the Street’) "CHUY 1AF % T D #R O KNI
TAHRFEPETENLEC, ZOBBARFICHET 2 HEHRT WG O LN

(Carpenter) &AL T, fEHFALD b L — & — (Feris) 5 (Mt LRG|
WCHH S, #6975 PV OFIZE &2 B S Twz,

Z 2T, Winans I2F LT, & LIGFREFHm L, 74545
HOFEATHA WEet) & OMICERERT WIS, TEED R, B
Fl2fTo THARTETH 5D, —F. ALEmAEGRZHAE, Winans 2°
Wall Street Journal # FIfT T A SFEONEHER & LT, W LI2H - 7204
HORABIER ookt zinmy 2 R480oRd) 2 RIEICHH L7
DTHDHHMS, FFRIC KL ZHIENTRTH S, Lo L, AEmHHGRD
EHIZOWT, #F R EFHK TORFID 4 5 4 & 72 ) W§DSHD % Do 722,

AL, ANIERHABGREZ AT 2 &9 2212200 T, BT oHRrH
i, LIES CRELIREA S 72,

(3) ZNABH10F 5B, United States v. O'Hagan IR f i B P!

'8 Barbara Bader Aldave, “Misappropriation: A General Theory of Liability for
Trading on Nonpublic Information”, in Hofstra Law Review, Vol.13, No.1, (1984),
p.121.

19 Carpenter v. United States, 484 U.S. 19 (1987) .

REIZOWT, BETELARFEOLHE LT, MIFH "Carpenter v,
United States,——U.S. ——, 108 S. Ct. 316 (1987) —#iBIFt & A 5 KR O
MOI7AWFICH LA ARG OFEEZ Wb H6, 72 Wik
1988-2 (1988) 348~355H, A (F1) - HiEIE (5) 277~279H, Ak - #I
i (2) 317~318H, Bl - Hifgik (7) 164~165HDH 5,

0 BHPICEDS B p o 72720, HEOHIEHPRATHERF S L,
2! United States v. O'Hagan, 521 U.S. 642 (1997) .
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T, &) R AR ABEGR ORI AE SO b, & FIEAIL
A O © £SO 72, RIFIZBIT 5T 2 ) B EKREO L
AN, WEERORLERTZ Aviko Sz g, fEEdh~0&k
BEOEEIELEDNLEVILDTH -7,

NHEMAOMRBEANZ B O L EEEEINICEH B 5 O'Hagan 13, A
AEEAMZHL T 2 REHIMb> TBEH T, REEHICOLEDS %
o 7208 A H NERER A B S B L, PO R StokiB L0 a—
Ve Tvare RElAL, YEARBEMNRTROFEREZICTEE L, 430
TRVBHEN ZFUTL Tz,

SEC &, O'Hagan 28HEZ 72 RAFMNEREHR Y H SO IAEIZH
MALAZ &k, HCOWMBLETH 2EFFEENB L ZOHETH
HARMEASH IR/ Z A BEIC, BT ITE100b) e £ 72 ik
HFE] B X OHIRI0b-5 R F 7z k@2 FEo MM 15ER L7728 LT,
MEESsEE Lz,

LA L. OHagan 2%, L3 Carpenter S CT? Winans & [65f 7 {7 1&
WZhh., 2F 0, BENBIFRI A Getrath) »OAFLZbD
T, L2b, IR LI, o SWERMBREA L&)
726

IR EEKIE, ORERHZ 3468 & —BEs L oMIc, HHRlo
AFEDPGEL, 2D L) B— I REMOIRIATIIER A2 LI &
L0 TIEE L, —BAEBENTNCK L TAE TS v, OfED I,
ERNFEBHH BEICHRT L, OHagan * HFRICT A LN TE
s, EIRE UL, —BAEEBEOBEL VI AERERHIOBE - HY
MODITEEND Z L2 B L LT, 64 3 TAIETRMAHGORM % 520
72

BER ME

(1) #HAS, Tlet the buyer beware; 75 (et the seller beware; ™~

RIEIZDOWT, BETELHAREOLHLE LT, A - aigiE (2) 320~322
B, B - miEE (7) 165~167THDH 5,
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FBMH - AERAHBERICBW TS, HREATAMICEBE I NT
Wk, ZODOHEIIOWT, fTAFEROHEHOBLEL S, ORI
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MEET 5, EEREHIRSHNTIEREE T2 TXTOETHL, @
BRSNS #RE R L CW A2 Tl FAEEFHICE TN, &5
12, BATE - RELOMICERERE R T H2LENH L (RRMETOOE
Az L), @RDBTEROBIS A — &R & X THET
7 wia, ZoBNARSEEEL WO, 9 LBV 2 E FIH
L7 & 34U, RICHEITE BRI T 2B ER DS TH, 16
HFN AT D FREELDHAIULLEY B (RIERTM L) W3 L T@o LRt
BIRLE) &, BB B ERZ O D Th 5 BRI A E 2
ZINOFEHEFFEEINTELL)CHZTONE, Lo L, FERGEE
B TIE R L BHROFEEGRB L VERARBHERBO T T, FFRGEE
B S¢5 2 L30T LOEHICHE > TWwndd Lk, [TAED
THREDEMIZT > 72DRAIEICL 2D THNE, Z0EFEEIDL
DG T8 & B LT FRRDHER S b & v ) RIERAERO T ) A5,
FEHRE W) BIEERERICE L TWwW A LB bILs,

)5, AIERHAMGHS R SN2 8L >T, A v A ¥ =0T/
X7 Mo Y =D I, BERF RIS AD Tz mA A ) v BT
HbHEVZ L), WHNRBHATIETH 2 MICEHTE, T4 o9
A5 —=WE L) LTLHMIG L R, & LA TARIERE],
ENEATET ) DT b Lz,

(2) &£ ZAT, NERHAMERDOZLBEIZOWT, B LV Tlk
v, b rh, TERT7T2)AEREICBW T E b o TRIEG
AT a0y ZEAMK, ML, BHETIE R 2 hr o7,

United States v. O'Hagan 38 F &% & 3CH P Tl I i = g ﬁE‘bﬁ)—ﬂ
S5, HUFFTHEE10(b) (VR 72 130k i 2 B ‘%@E—ﬂ?éhéﬁé‘%ﬁﬁl Z
HJ 2% (in connection with) FEIKMY (deceptive) 174 DEAI /\L“Cb\éo

2 AEARRIIE TAIER HE (Misappropriation Theory) O ARG ——AH#E I
5B O EBERGR O —— EENIE68% 4 5 (1995) 2 H,
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TE%%@%& EBHEITONWT, MES 22 ZLED, RAICE

A A5 OFED DA 52 i3, &2 8L £ 7213FF
?égthﬁéoﬁﬁ@%%@hﬁﬁ%bf\éﬁﬁW@%ﬂ%%ﬂ%
BA L, BIRLZVE E COBROTAIETRKZ MR L, #EEEUT
5o AERAMEGOHFIIE, BRL2WT &I X A2 ETAIEE 2T
ThbE, NERMPEGRZ ALY,

2F 0, THEIEROA LT 2543515 E (source of information)

W23t L TR - TV A EREFIER T, SREHIRICED CRERIG]
@éﬁm%wﬁﬁ%%ﬁ%«mwm)fé’t‘&bmmiﬁ%ﬁ#ﬂ
5 IATE1045(b)IE « Rule 10b-5 (LT, Rule) |23 5 LIS AR S5 2
CITHEBEERET IO, [TAEOIE T LEIERONT AR IR L
THRRATRL T 5 TH S,

O'Hagan FHFTlX, BHROEOFTHAE &L w2 IE, NStz S %
WA, O'Hagan & ORIZIZERBERIE LV, 2O L) ENOH
i, A A4 5 —HGHEIOENTH L ELERBOLEEEL S /26 L,
Thbb, ARTIE, BITEME dumm (ST 2 EEEEDY,. HCOFT
JEBSAEIIH T A GEERELTo) BIEEEDIT ) ICEBEIN-DOTH H%,
DT, A 3 A 5 =BG OBE O % AU, BIEREEDLE
AR CTH DD, Lo LM OBR S R/ Wkt (253 2 505 1472
TlE, BHCHH T 2 EMEERGER Z BB, ZOTEEA b L »Ico
WTIE, oA TIE R, TE72, 28, FERIGIET, HHRIEO R
KﬂT%i%@%%&L&Hﬂd&%&w#\ﬁ%ﬁ?%&wﬁk®
fifd 5,

MDHEEZ & &, ANEFTEROHEIIIE, 7 BHRN A A%

2 Supra note 21, 643.

OIBL R TREA A S =G BN B S ORIER L o RME N
IR L2725 9 5 (1999) 1134HE,

BAEA () - wifEE (5) 158H.

ORI - iEE (2) 332H,

T zAE, OFTAE L, BIREICATIERT AT 2 5 S 2 ICHmy g,
W TR B0, @ aﬁ%%J@mai%%#fu&w @2 2
HoF, FRUAUERLE SN TVLE R EOMEESE TSN TV
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3) Z L OHERIINIET HEREHIIOVT, 7 XY MEFLHEITHENE
REFO L ESN BN, BEATHA LR T4 (L) by, ity A v
15— 14Tk) L OBIC, W2 28EMEEZFETL2DOTHA ) e LT
Tld, Texas Gulf Sulphur FF{ (WEBRATMERHE) O X 9 7 ML
A AT —WEUTA% SHEIC, TNOOITAICBIT AHEEI Tl
B % A D,

MEELIZ, MEMZ AT LE Et® PHC I 23 MA (Z65%) OF)
WD IO\ Y FEME 2 S E (2 [CEH SR LHETH B 2 TE
IE, ZREOLDIHFHLETHLEDTH Y *, "BV ZRE I L
TEHEBLBHL T, EHED Giduciary duty) 1P, 0%, 20K
{EERBI4% (fiduciary relation) 33 &\ 9 |

(Stephen M. Bainbridge, Securities Law: Insider Trading, (New York, 1999) |
pp.112-118) ,
B 7 AYHIIBILEIROREMICOWT, MAERE. THHRFSERY O
IETE B S 2 ARG O BB . HERT OB R A OXFUL & 7 72 70 [ T O 7%
LORBETH D, (WHES T4 A =T OB HIRI —— H Kl % i
UCy RHEIZA TEIBSHILSE O BB « 5 & BAy (HAGEFRwEL, 2007)
41H) kw9,
* #F+7 (Donald C. Clarke). —fHFFAIBIMAHE H 5% —— SEELNHZE S %
HEIEE [J]. HLEERTRR, 2005, £5 2 K45 18 1 232, and - HIBIE (28) 142,
O PR EEtEL (FZEM. 2 M. 2005) 2 H.
SURBIERIZD TR T 2 ) 2 ERCHE (BEHE. 2002) 1658 [HEI14EHE],
ORI - BHETE (31) 139H  [hEIHIE]
8 SRR OBSICOWT, ThPETIIZES ICHW S N LB 575,
YORBREE T E DO TR L IEIcE# I N b, T4b b, it (bailment) |
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F7o, BleF. BEELEE, BELEE S OUFBHOEEER S BRI
RO 5N BIEEBIR (confidential relation) & b ¥4k 5 &b TERDHFEE
a8 BRE BT 5 (ECSCHE THORERTEMR. (F1E4, 1998) 4 H)

bDOTHDLLEENTWVED,

G, TAYATIE, ZOX)ITHEERBEREPIREIN TV D DN

WTC, BRtE LB OBMRICHEIR L 2 UL R 5w, 7 2 ) AEEEETIE,

ME=F0FED 720 DEFNIEFLTIE R\ (Restatement of the Law, Second,
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ZIEDFE—OEE, BREIEE L VI,

BN AEENG | O ENE, AREEtE % & 6 IS L 723 —
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), ME=FAELY) @0, S50, UHESHOFEO—H % ZITHL
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WEADPRABTH ) ZAETHY, SR ETOIDH D, WEHD
FARHAL (ZRE%) 1ICB LT, FERBITIX, BESINT A 80580 T4
b LNewhs, ASHOENEES S 7L, 5 Stk
R TWA UL, BRERE % L2 YO ESMATHETH
D, OWTIEEANE LTOHMIZRITSHNS,

WA 72 4 A & =BG T A DL S FRLOGHTIZLE T E 525,
ML, BE DO OMEATAIME T 2 EREFE 2 HIET 4 HI
Hbo TiLH WEREFTIA VHA Y — MOKRYE) - TEHHE GRETIA 4
15— QMOELH LABOWEE) - ZIRHE GAETIA VT4 Y- & MoBnH) &
VI RERPOHIZ, ZEPFEBICA VA T —Th b v BEEEG
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1959), p.46.) LB ENTEBY, 200, ZWEEOMF %5121, ZEt
BIHERBHERERITLEL D D, —TF7. ARTIE, EATA DAL
EREIZ, DYETIE, BREENTH L, UMK SRtk (B2EM. Fik.
1989) 85H) LBlE SN TV, ZIREDHER DN L » THRIES NS 7250,
W2, T AV AEED L) B EERBEERE ZAEE GRS R L TH, 21t
HEDSSFH N D

3R EO BT O N 2RI | O &% QIHICE X CTHE /20, 77—
FL— RO L) EMEROLEICIE, ZOHZOH, »50WEE0L & 20
L EOMMOZEENEEIAKAE L TB Y, Y22 20012 Tl Gt okkX
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D DERBRVIFAET 5o ZO—, ZELHEL LTOA YA 5 —HHho
Zihwt (o=t I L TA)RREBTH L, Tabb, 4K,
MO EZHEDFIZED =D IATETRE L 22b o T ENICHE o
72 FICHICE © 72 (NEBEERASEME R4, B 570722 & TRED K
S L7225, Mo is 2 EkofBIiIcEBE L IcLA Itk s), FDO ., K
WEoT, ZEABELLTOA VHAF—12L B ZE L LTOHGIIH
LTCORERFHELDNELN, BT L TEREGEZA) L)
HERERIL, FFICERE 2 SR, HBITW) EREEE., $4abb, %
HELELTOA YA F—2iE e LTOFEAOMBREMKRIE, EB, F
FEOMRKNIIHFAE L Vv WhbWAZD L) BFHIE, B, B
HAZ SIS X2 BERBOBATH A9,

B A YA F - DERRH ORI

A 2H AT =R WNEE#RDS L OEEILATR %2 LRSI oW T, WL
BUEN . ZNHDERICOWVTIE, FHESHBIHGZ W LFH /R
GLTHHT 2L 05D 5,

LU TIE, IR - PRI - 2510474 % EORERBEZ I oW T, Bt
By b,

B AL I—DES

A A F =G PREN ST & 2280 [FTH:10(b) [ F 7135k
W7 FB) RHAI10b-5 [BRfemF 72 kEn 2 R oM 121X, 4758 F R
W, T 7 B3 - AT A (any person) &\ D) WIEHY AR AT L HE
STV,

TWALE, SHEEIHRED LD TH L L VR L7720, EAOFRE b E (F
WwH) FEThHs, @F ) ThHhE, it e L TOEALFEALT, TitH
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5,
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(1) BRAFMARE LT, OHUI % & O MR 72 AL NS (corporate
insider) , @FEFRDIEITRAL & BEATM 2 Mk L T B REHER AL %
EDHENTRE (quasi-insider; temporary insider) ! @4 M AR NS S7N|
MEBITEIRDIRE % ST 7 HHRZHE Gippee) *D5H 5o F 72, OAIETH
HERIZLAUE, 7Y M A5 —ThHoTh, HHRIEICH T HEEEBZIC
L WG NSRRI OMNIRIER 2 A L7286, R S
N5 Zens, REFHNTIEROANERMERA 44 5 =50 HK
NFERICEBT B 005,

(2) FEHRFATEAL Gssuer) DBEEIH LT, BAEBEZHE-> T
LRI GEADITATEREETET LHID H L5554 L Ok -
FAHEIISECIHENTH L, b L, A ¥ A5 —WG5ATADTD

! Dirks v. SEC, 463 U.S. 646, 655 n.14 (1983).

FTEAIEMO BB O 720, BEIERT 234G, Satt, LB X
CarHFny v MZHIS ENEE, TNODOT Y M A =0 REOZES
L) ) B, [ERRFTFOHIWIEEAEDS, BN S ASRAR O NG % 1572 2
ETEZL, LA OBOZZDIERICT 72 AT 52 L1
LoT, WODHENREHEBRICIb o722 L i2h D, &, WENEE O TR
R EREHOBIPOEEL TS,

2 Id. p.660.

MERZHEE SAPHEIT LT, A A 5L LToOHRB*EDRITIE
%5\, FAUIME S BSNIRIEHZ B o 720 5 Tld A < NEREHR & A
PIWCAF L7220 THD ) & [ERZHEEDA A ¥ =R 0T sTEMAEE L
T, BEESMONLZEXHRL TS,

BARIGIZIE, NERIEIZHE DS LT O N 72 SNGE 0BT H 5 &
SNTWh,

Nic Heuer,Les Reese,Winston Sale, “Securities Fraud”, in American Crimin-
al Law Review, Vol.44, No.2, (2007) , p.987.

TS L. 1) HREEEPFOSHIGMAEE 2 RARERTH Y, 1) 1§
HAZZEE DHIRSC G (IR A AR L, 1) 1HRHEE DERZEE 2 5 KA
BT E & 5o T, B OBRIG 21T, iv) HRZEHICL T, Wk
REBDPLHERCIRET L I EPEBEBRICIT 5 2 L2 Hlo7zhd b i
HBRETHo7, $721F, v) HRREDDIEWRHE D S WM % 2B -
72D THIE, THRZEG G FEI0bASER S, £ A4 5 —HG|0E
FExf) 1
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N7zl SHORESLEI I NTGE, HIUHEZETH A
(corporate entities) (&, fCEENTH 51 YA ¥ — T o 7@ 12
DWT, BEEHE) T LIk b,

bE Xy, TR 53%E - A (any person) &) HE L OCE K
5 Bl LSRR S b L EADA v A F—HGOFRICEENS
CEDHR D,

BoX EHREOER

$—IH NERIEER

(1) WGIOEE, & 2 15H% DO ORG [FHTZBR L 22 \W Tl | 21T
5 A, BT T 2 ERFFOENTH L LAl D L9 7%
L, NSRS 2 b WERIEHIZIE, FEME (confidentiality) 3 & O
HEYE (materiality) >S5 TH 5,

T, WEMEEE, MEERIZE S RREE IS TE ST, IE
RUICRFH SN DHIONEEE V) o BEEOK TR FIZOWT, HF %
Sl kR, A% EORB AR S N R Vv AEBIE#RSA
B SNRERTIE AV, BT 21, A S N-EZR TR, BRI
RFRRED RN T2H, R EB I CHNE->TBL T, RSN
7R AL SN TS MO T IFMS AR SN LD 55,

K2, BEEMIZOWT, Mills v. Electric Auto-Lite Co. ¥ #z & #CH
P (FERBFOr —2) TlE, i CTldd 5 25, Tmaterial ) DEFRITDOWT,
PRPERY 72 KR T (reasonable shareholder) A5 L 72 @58 121E, WA ICPE 3 5 »
DIEEEZBNT, BT BV T, B % CBY ANns
h, TNEEETH L /RSN, F72, TSC Industries, Inc. v.

3 Tmateriality, 1I22WT, HATIE, TEEH, LRENTWEDIIH L,
HETTIE, TEEM, LRENLGEDLH L, BIzE, [E] HLEY - F - Bk
(Thomas Lee Hazen). FEFE M]. 3REZEFIR. AbRt @ PEIBOE RS HRA,

20039 %
* Mills v. Electric Auto-Lite Co., 396 U.S. 375, 384 (1970) .
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Northway, Inc. ¥EF i E #H Ot (BEREIFO 7 —2) Tld, b L., EIWIC,
D B BRREDUUTICHET LI LT, BHETH DL L ERT 5]
REMED HIUE, A SN ZOFREIEETH L L, EEEOILE)S
ey, &7z, # D, Basic Inc. v. Levinson @B EFFHR (252 -7
vyvavor—2) Tld, b L, HEOH 2HEEICL T, ZORRISEE
ThbHEZELIZDOTHS ) LT HERENLIAADR DL, AlgSh
T ZOFRFEIERETH), TNHEGIFTEELDb)B L OHAI10b-50 Tk
WKHAWMY ASNTWAI LIEHO N TH A LRSI, BEMHORE
Wi, BRI DSBS TR B & sz,

LIAT, EEREHRTH 209 O, ISR s
FOEBICERONTRBY, 72X WETIE, BANREHZINET 5
K x o TR (Shd TEFEE, LIFRCEANTELI),

(2) ABEEMNICBU 2 HEEH (market information) |2 DWW TIE, Wb
LNERIERO A T T) —ICRIETEL DR L HDHH, FEEWITIE,
PRIERICH 725,

BIH  EHAR

ARHETSD, —EOREMNREE= T LFEHHIM ) (reasonable wait-
ing period) & MhZE & B AL, F < b SEC v. Texas Gulf Sulphur Co.
R X TR RIic BV TR E Nz, HkTid, 1 2945 —12 LT,
TBROSHAT SNz L idv iz, T CSFITHETHIIRL W) BT L%
SZOFHIZLTE RS WS LIRS N205, [HIROEILICLEE S
LHIBNICOWT, IR oo A YA =L LTE AR LD,
TEMAHEROFERTE T, —EDRMIEEPLETH 5,

s, EIBFEIRIEME DL 2 5 50E (Tentative Draft No.2) °13035%(d )7 '

® TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438, 439 (1976) .

6 Basic Inc. v. Levinson, 485 U.S. 224, 224 (1988) .

ThETCIE, TR W AEE L WD, BIAIE, % BENERY
FRGER TR (J]. BoRSERE, 1994, E2AH 5,

8 SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 854 (2d Cir.1968) .

Y2 HRRIZOVWT, BATRNFITENTWwb, FEDERAL SECURITIES
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2BV, ABICET 2 T BB ORI 257 E SN Twiz, 29 512,
THWMO A S N7z, T1HEM) 2#RASIEL 2 LICE- T, Z201ER
S T—IRIZH S LT W B (generally available) JREEIZIE L, FEEMIC,
BICBWTIHLENZ EEZ LN TWD (20X RAEIE TEEMAR, LIT
RIENTELD), b L, IHEMEH > TWABEA A 57—, T 1 HEBLIA,
WZBWTHE 24T ) BN D Db A S - Y% #RDS, 3 CIcT—
RIS TnwE, Z&, $abb, $TEMHICBWTEH ks Z
ERFEH L 23 % 6 %\»,

A B A —WEIOWMELHS P TIELE WO, FTAHEMOMEAD
oD, WhbWwhbA VA F—ED L) BIfTAEIZOWT, B5]
FE:10(b) [y £ 72130k 72 F] R HLAI10b-5 [BRfEm £ 723 KE 2 TR o

CODE: Tentative Draft No.2. (1973) , The American Law Institute.
19 Section 1303. [Insider’s duty to disclose when trading.]

(d) [“Generally available.”] A fact is generally available when (1) it is
contained in a filing or is otherwise disclosed by means of a press re-
lease or other form of publicity reasonably designed to bring the fact
to the attention of the investing public, and (2) one week or any other
period that the Commission prescribes by rule has expired since the
filing or other disclosure. When these conditions are not satisfied, the
burden of proving that a fact is generally available is on the person
who so asserts.

513035 MG 10BONIEORZRFERE] @ Td) TS5 Tw 5]

ROBEINZFOFRFEZ—FIZAS TV A, (DEEEHICYZFEI RSN
TWh 7%, FEHMERE O ERROFER L UZFREICATSIEL L
FEBMICEML22ARERICED, BEHEEFFREIN VD LETH- T,
M0, REFEIBZOMORIE, 1HEMS LIERESAHHNCL D ED
LB L TVD L&, INLDEMEPT/Z SN TR WILEILE, 5
FEP—RICHONTWD Z L DOVFEREEE, Tz FRT 2 EPHEET S
GEFRH 1HF7E4% TR ERIRRER I EOMIZE [ 5] —— W& ] (5) —,
A UNRA R Ay M28% 6% (1975) 3738 [HEHIMIHHRE]) .
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) I3 CERIATA L LTI STV,

LA L, SCw)FkE I, Vo m Wl A 2154 5153 0755 5
e BELD, TEY - O— LOFFERICOWTIE, BF/RISH T 2 FHEDS
FhE o TV, UL, FEEMN ARG TG T, Fa%0
L 72 ARFEFIR (misrepresentation) ' 2 B L THB | 2475 72 L WA &
LMOTHID THL (. 20720, [FAENLERERRICLYE
W & AT (23 5 BB E AT S AU Y 2 & SATW»
2. B, S N TiEIE IR 2 BT S iU, 74%
BULEARELRFRIEEL 2 EAEE SN D05 Th b, BHENLE
P& AT HEISTE IS BT A FERIES (fraud-on-the-market theory) "2 C
BHb, EHENIEEE BB NEFIIME LT 0BRSS N D fEHE
HHLEII0b-512 3 4 ¥ 5474 25 2 HBEOOAH Y #HHFLL, D
TOEICUbNE, DF D, a) WENFREERS HVIZEEE L,
b) BENZNFEATEME, ) ZLT, ZOEHRICES VTS
FEOWER L, d) LoT, BEEWD, MBS, THICBIT L
HEEIC BT B REDORA) ZHHT UL, 0 L) IClbnD,
$0) . OWENIRERETH D VIZENEY L, QELEUSNOEEESZR
EIAH T E,@F LT, FOBRICE SV TIERTCEHOWES L,

WORFEFIRIZIE, ABR (non-disclosure) 2& I N5 & S hn (BIEEHEE 07
A REFEGG s (BASCEL, 55 2 hR, 2004) 124H),

12 Z O 7% Basic Inc. v. Levinson, 485 U.S. 224, 224 (1988) . @t T, #1©
CHF RS FIITRH Sz,

FHICL o T, THBICH T 23R, & b Tw s, Bl dEA
e TNERERT | OWF7E, (BEIEFRECELENTZE G T, 1996) . AHERS T2
EY - O—DOFFRIC BT B ETHOEESE & i 0§ 2 TR e FE . 1621
5 (2002), MEEEEZ TV AT A FRIRER R 1S BV A RDERITHS I T
FEETE1780% (2006) 5 Bo LT, FEHEVHUET 2551 THHICBIT 55k
WHE, WD,

ZORBNZDONT, LI, "I 3 28 SRLz0,
WA @& 2 EER LS TH LD FHEKOMTHIHERTH L2915,
—TH19 725 % BN\, il % 5l U C ORI 2 S0 kT, T Ic BT
LR DL TH A Dy GERERAT T8I 2 7Rk TTEEERERIE 2 T
TR FLEOREM ¢ I I EEIERL S (BZEM, 1985) 380H) L9,
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DL7A 5T, AHOTHMEH LT SRLND, T, FENT
DED B NF2AfiHE (distorted price) (ZFEDWTHFFEEDOIELZ L, ®L -
T, HEEZHLE, MHICBIT 2R CTIL, HEFELRET S L
ATHIETHIC B 2FFE LCEMHiig s,

T2 BT 5 FERM R IE., B%5E O Eugene F. Fama A3V, CT7-x)=
MG AT ARG (efficient-capital-market hypothesis, W&%k ECMH) % ZEHE & | T
B \VDW DRNEIJEARTTY & 1E, REMICHRLE T 202 & %
V), Il BEEEICBWT | BIE S NZFEROfEIE, ZDREET
FUHTRE 22 R T OIERDIEFE S (correct) FEMICIEDT VT WS, BIERAY
i TlE, kg2 T & 215z T4 IS % (tully reflect) DT
HAHM, OB DWW, Basic Inc. v. Levinson ¥z im # LTl
RO ARG L, I BI 5 KR, A DOIEL
EEATHE Cld. &tk & Z DR 2 BT A FIFHT RE 2 BB AT
2RO ND ETHRAEEBEICL T BPEREBELTWA,

T BT 2 FEBER DR R B 2 B L L TWD 2 AN
AHIUE, BHEHIIIERIEN 2T E TRIE RV EREND, LiL,
ZOMB|IZIILT LORESTIE v, BIZIE, IEHEIG I O%E, fEAR
FIFTHGG & D 83D L 5 0D, TR L 2T Tldk v,

BEHEOBBENEBEOFIEICOWT, BN R HREEIHRERET S
B, REFRPAFRICL Y EE SN/ -Z20BHRrEZRTLTHAH

(MO ELN) & DHEEIZ L YVRE SN D, BEPZLDED & IIE
FTEITRTOEREIUTOMEY) TH 5L, (DEEDOERB X OFEEHEICE
U 5 REER & EPVAER, QIRMOWEZED %\ IE A 2 FHEBR DAL,
BFEIERANDT 7 v A ANFFEMROFETE, GFERD bR, (6)FF k%
BT S, (TESEIRIG 2 G L7z2, £ 72130E [ohn# % ke

3 Michael A. Lynn,“ Fraud-on-the-Market: An Emerging Theory of Recovery
Under SEC Rule 10b-5", in The George Washington Law Review, Vol.50, No.4,
(1982) , p.637 n.54.

“ Eugene F. Fama, Foundations of Finance: Portfolio Decisions and Securities
Prices, (New York, 1976) , p.133.

'S Peil v. Speiser, 806 F.2d 1154, 1160 (3rd Cir. 1986) .

[149] Jb#:59 (5-434) 2742



A A5 =0 HN S B 058 (2)

72, SIRERRO—MEMEF 72T e W) b TH B,

BN S - 722 L FEESIUE, BEIOREBERIEESNSEY,
I tof WRBBRERET 2I12E, il OHENH S, OFEE
THo/zZ LI L THEEZ T4, T7213, EETH 721200 0b5
KN ﬁ%iﬂ IELELEIEDTHLREORE BN o7zZ & &GE
HT 250, @%4DEEDN, BIBOFRTH 722 &2l LN
ZTHEAL, 7201, o T/ LTh, RIEFVEALIZOTHAH
ZExiEHT BN, TH 5D,

AT, MHBICBIT 2R ERL, HEEDVD L L) RFER
IREFATVW R WIGEIEMEE 25, B 512, EIFREAEEARE,
NCHRFEH B DY, TOREE L L2HEE S OHATHENITE 2
EWOBNAEERLTWS, 2OV AT AIE, FRUEOEENHE%
FEBhWI ) IHERES K-> TWwA J?iﬂi i S DY N T
T3, L7225 T, BEAFLTH, dA5EICBWTHEFESNI 5
DOTHIUL, #E?é)f)‘ﬁ'ﬁ?‘éhf:]ﬁ%ﬁ R L&(tc% (Shores v. Sklar X[l
BT L85 ) 0, AR BT, TS (6 2 E 8, OB A T
B DL ( Mww>~ﬁ¢5ﬁﬁJ»gﬁén\T&b%\Fﬁ%Kb
T AFEMER, oBLEEASTTb, ZoERIE, THoaric
T BHEHE) ORED, WO RISIZHED < M T it,c( o0k
Wy & — RGN (general fairness) D ZF O WTBY, 2F D, 1K
ICREDDSBR SN E R E e d o728 LT, RIKERORENS 2
LNARETHALLENT VS

Pk ki, T%%T%ﬁﬁ JHERE L C E oGS BUT B FEIR R

16 Zobrist v. Coal-X, Inc., 708 F.2d 1511, 1516 (10th Cir. 1983) .
7 Wilson v. Ruffa & Hanover, P.C., 844 F.2d 81, 86 (2d Cir. 1988) .
VUG [ O RIRBIGR &3, 20K, B 2 EHE E®T 5 50

'8 Blackie v. Barrack, 524 F.2d 891, 906 (9th Cir. 1975) .
19 Shores v. Sklar, 647 F.2d 462, 483 (5th Cir. 1981) .

RHPD, FATHH B ARERROr —ATH D, EE, FHICESED
FIZHEEDPNAEL TV /20, BTG 2 BTS2 3 = 61Cdh - 72,
20 Note,” The Fraud-on-the-Market Theory”, in Harvard Law Review, Vo0l.95,
No.5, (1982) , p.1161.
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TA V¥ A F=WHI 2L, Thbb, ARERTH IR S
BREFHRDA A T —DORFRICE DER S, 2070, s
BIERO T THE=F ST X ARG A5 & N7k R, EA 72T
OB S, Zob &, HEEDIT--IENE, 2 OED SN2 HAM
ICHEOWThREIN, EWnw) T Eilhb, Ll ZOmETIE, 1~
YA & — L E CHRORR Z G L2 OBE HT £ OB Tid, wb
W5 TED SN 1230 HHIC B 5 7RI I X 5350
EBD T2, DFE D REEBRERDO T TOE=H S OG5
B AHBEMELT LG TR L HEEDVA VA 5 — ORAOHG 41
FT, ZBEL LM ZOBETELED SR T ARWEA, i
B2 FFREER I L 2 FBICIEREES TSNS Getrisosa bk
WHREZFHE L Tid, QARSI ICHHE S R EEHRAA 3 A
F—OARBRICE DIER S, 20720, KETRTOFHRASLMS
TR SN R EFIE 2 TR MATER S gt ic, BURO TSl £
FCHREEOMHANCHND 720, WEEDVDEZIC L7722 O/, Ik

D TEDSN, BbOTHHEVZ L), EWVIHILDIZEAH, Lol
DS, 1) ERABOBOBRICBWT, 75F1213., YiBmE LS
B L Cispfiids (o SO S @ B RS L b A &¢, 72, ii) 2hFW
BHHIIBWT, RAFIEHREZRMIC KBS 2 NEFHEVWZIE, &
BAREIZIEI A 697, ABRNICAT A S EIEHRZ A &4, IO
D T LR TR EARTIHRG OGBEIEE T 2 b Lits Vs,
ABOE % g L 72 YA ORI T 5, @b 2V, TGO
VSN T AEHE, L) BIE#EANEZONL ),

FREOMERE R F 2. AERAMGR ISR ST AFEM 2T
X, UTFT0X)Rdbnsr),

AEHDOFATE 72IFHE 2BV T, BEEL RAFHEROEHRFI LT
BRAFHE LA ED., USEELRARMERERARML T84,
FENDBRFASIN T2 It s s ¢, 2o |
LTl ES v, ERIIFER TR T 5,

BOF ME
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(1) ATAEAROHFIL, E4%2MH % b o CTEERRARMEHRE M-
72BEEDBAH A, ARICEELRRAREREHBZESEEINE, Thb
DENFAITE L OMIEREZZE V% TH Lv, EEMWIIE, 4 94
FT—=TLT7 Y M AT =T bR,

TEHIZ, WERITERIRIER 2 Z MO TR ER D . FNE DGR
W7 2 3 D %FF L TWAPICE LT, BRI RTIZEE 2 v, RIS
B L HIEEDHAUTTED SN D, HEPEOHRTIZOWT, B 2
BEDFEBDVEETH L,

TEEROLNBHIEEICE LT, —EDRMMEHEZE Z &Ik - T,

B EHE L OMIC BT 2 1EREOARNTFEDRIENSE S L DS EHTIE
HIF I A —EETlE W

A VAT =BT ZFRITE L LTIRZ BN TV A, Hiics
U % FERRR R AR E AR IEGIC X 2 NEORIHIEILT LD ) F<
AY/AT/SA

(2) L Z AT, HEAIOb-5 B £ 713 KE 0 2 FROMH] 254 A ¥ —
WEATAIEHA SN T WA, KEDOTEHR B, K, /E EX) 25,
AREFRIRBLOZENEFUT 2FFROFREZME S LI LITHT S D
DTH->T, WINAEFRRARMHEMBRERL, T62L2 5
DThHbBb, —MREIHLI-ZLIZHMZROELZ L 2ERET, £
D& BT Z G TIE v, BLNTHICBITFA A VA4 =15
DEKE (deceptive) A3, RNAFEXFIZF A (opposed to unfair) D7EH ) Ho A
CHAY—HPHCOFELRFTH L L TREICHTIZARMLTH, R0
FOMDEA UG | 217> TV 2D THH ) LHEETE B, NIEEIE
e & 2 BER I A IN#H 2 BE R & e e Bl E L O L OB OfFA L

BVWEWE LT, A yH A =BG 2B B EHEOFIZIEE DA~
ROEZFHNHY, LzhoT, Filigmze LTI s 2w, &
D X912, HHII0b-5 [Efem E 723 kEm 4 FEOHA] DRSO EHE &
AP AT—HEIPEE L2V ENRIN TS

2! James D. Cox, Robert W. Hillman, Donald C. Langevoort, Securities Regula-
tion: Cases and Materials, 5th ed, (New York, 2006) , p.880.
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BOE A YA BB IOHBER

WA 72 A A F =B IOHFITIE, oL b/87 7V —HEHE
X, WA T TH % CHAIIOb-5 R 23BN 2 FROMA] G, Sl
10b5-1 - #LHII0b5-2) TH b, REIE, 4 VA F—HEI L W) FERITS
R AR E LA 2 HE T < INBEHIC B A AR AIE 2 GEARL
w%%fé@®@%5 A VA5 =G &2 & < RFHH - 7B

B HE T A IOV TR Y, WITNOBGIOFEEICB
wf%\iﬁﬁ%%ﬁ%~&é?5%£#%50

L ZAT, ABEMICHRD S Chiarella v. United States I fiz =5k
PTIE, WREMITH T HERTH L) BHEPW- I Tn o
727, THRF X I &S, OBANRHRICKD Y, R,
Chiarella ®HLG AT 4 12DV C, ﬁ%ﬂ0$i&#otoA¥EWK%
A YA -G IOMEITHLT 272012, Gkl Ick 5
Z%ht%mt%d%\%Eiw%$9ﬁmﬂ~\ﬁﬁﬁﬁ~£ﬁé
FERREY, HKEEO e o R R IV A 2 & 2 EI G L 3 A B 14e-3%
it L, AFa B ICHELR Htoiéb%‘ﬂﬂm&4yﬁfﬁ—
WEIDBE & SHENIRD LA VA4 F—HEIOBEFKNE T,
TERIOHED LT ENIbIFTH S,

REZ, ITHBOHTEZRDLT, HROVES L OARIRICEIANED
nTwnat,

B RERE

(1) FIEMEPER &) FRE 2 RO REZRHG TG 112 35 7‘794 YA —
5 N2xh 3 2 IHEFREFRDE S TR < MG D86 IR EE

! Chiarella v. United States, 445 U.S. 222 (1980) .

2 wids [REETAE] E (12),

g AR E] E (13),

* 4% (Donald C. Clarke). —fEFFAEMAME A 56 —— EEINHE Sk
R (1], HEEEEERR, 2005, 452 K45 18§ © 229.
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WoeaEy - U—OFEHORFEHL NI o TDH, 29 L2
WThH, A A5 —WENIHT LRFMEDOHFIIZDOWT, HFR R &K
WX THR EN D T T, TTREBICBVWTRER SN TV,
FIRN10b-5 BRI & 72 3 IKIE 0 2 T-B o ] ﬁ%ﬂ%’éﬁ‘(%u»ﬁmfﬁ
D7CARGIZE B ERICOWT, FEE, QFED, B)EDFEHD, (4)5EH,
wmﬁtf‘mﬁmﬁéwi%%%Lt# t#éﬂo@i&% LA
FEL 2 UE R & v, v REPZDORRE 7 o 7250 & AR,
%%%6W@%Mﬁ*b%ﬂ\3%/'D—~bﬁéﬁﬁﬁﬁﬁ\mx
X, B, BE, IRBERBIUHEE, Loz bokdoisd
IROREREEFR I > T A5,
HWEBRIZOWT, £ oFHHT T, WEMSRE GO KEREGR
(transaction causation) & FHZE D K HEI4R (loss causation) (2571 H LT WA,
BEIORFEERIZONWT, 3 LIDX ) ZEELRENICL S ik,
COREBIDIE Lol Wnllb, 20X BBTRELED-72) &%
SEHT A RENH Y, —F, HEOREMBRICOWT, FHEDIHE LY
I & DI BT B KRR O & ZiET 2 05 DB H 5 & STw

P BETELAREOLME LT, T 0D D2, BEGKE "7 20712
BT 5 NEERG HHOFH — NEORFERELZHLELT— ()
Fikk&als (1977) 74~75H1E fW%%ﬂm#T&ﬁﬁﬁimﬁﬁﬁﬁﬁ
EEINF T, EBRICHFLA WEK%®R$ET£%L& LW LBIZE, #7F
WGREOBMEZLGE L 2 IJ UL R B v & v ) Bz S - 72, %’Fﬁk?ﬁé@%‘&ﬁﬁ
IZOWTIE, TEY - BBV THOH LWFREIIHIL S 2 720 OFEBL O 5
DA BNTZA, FEHFIG], 2 Th, FEHIG TS BT 20050 & 9 2 IEMHEPE
B 1B B2 NERE G 112w T, FEREFMEDZM 2 X CVFES 5 2 & i
WiECTHY, Z2I12d, IEY - U— FOFEHEORAIHFAE L7z, FR, TE
o a— FoEEIE, N ST L oLHHER (privity) 2HIETH B
WhH W B HRHLG [DEIZIE, NEREIG 2 Hifl$ 5 b oL L THERICHKE
A 72H5, B, FEMEPERTEE O W 212 43 E BROREE 2SR 7 B3 |FTHG |
HFIEEH SN W E W) RIGEEFET L, &35,
S Ernst & Ernst v. Hochfelder, 425 U.S. 185 (1976) .
7 Thomas Lee Hazen, The Law of Securities Regulation, 5th ed, (St. Paul, Minn.
2005) , p.468.
8 Jd. p.469.
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5% FHAII0b-5 (v LEGIFEL0L) (230 < HHERMEE R TIE, BEID
KRBIRICOWT, IR T2 BT 2 5B 12 BT 2 EHOHEE L »
) TR ATHGET B ENTE S,

L Z AT, Insider Trading and Securities Fraud Enforcement Act of
1988 DL SN2 LT X o T, REFHHG T ICH20A 5 (1 915 —
WENB 2 FEO b L— 5 —0fE] Ak S, FEICL T, 1 34
¥ — LRG| 21T o 72 2 EANREC E S, A A ¥ — ICHEE
HEAXADELILNTEL, T4bb, KEVIGIOREEGRSE L
HEORREBEAZIIL, ¥4 L7 MCHEB O A 94 57— DlEE
T2 RO TV 5,

b7, RIS |3 A3 5 2l OB IC b R D, 25, WbWw2 TH
FHAOE 1 ICET A ERDS R V20, TOHMAEHFTICERLN
TOWEDONBIRTH B, EBEOEZAH, £ 234 5= L OE| % [FH
R T o 2B CTHhHIUL, HETHEEICRD I %,

ESIPTEL0A [ A A—BSIICH T2 EFHD L —A—DEE]
(@) [EFHAOERSICED<IHHE]  OAL. EEHNDRLEDE
HERBL TABSDBEADD VFFTNETOZEICKY, FRDR
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Section 20A -- Liability to Contemporaneous Traders for Insider Trading

a. Private rights of action based on contemporaneous trading

Any person who violates any provision of this title or the rules or reg-
ulations thereunder by purchasing or selling a security while in posses-
sion of material, nonpublic information shall be liable in an action in any
court of competent jurisdiction to any person who, contemporaneously
with the purchase or sale of securities that is the subject of such viola-
tion, has purchased (where such violation is based on a sale of secur-

ities) or sold (where such violation is based on a purchase of secur-
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ities) securities of the same class.

b. Limitations on liability

1. Contemporaneous trading actions limited to profit gained or loss
avoided
The total amount of damages imposed under subsection (&) of this
section shall not exceed the profit gained or loss avoided in the
transaction or transactions that are the subject of the violation.

2. Offsetting disgorgements against liability
The total amount of damages imposed against any person under sub-
section () of this section shall be diminished by the amounts, if any,
that such person may be required to disgorge, pursuant to a court
order obtained at the instance of the Commission, in a proceeding brought
under section 21(d) relating to the same transaction or transactions.

3. Controlling person liability
No person shall be liable under this section solely by reason of em-
ploying another person who is liable under this section, but the
liability of a controlling person under this section shall be subject to

section 20(a).

4. Statute of limitations

No action may be brought under this section more than 5 years after

the date of the last transaction that is the subject of the violation.

. Joint and several liability for communicating

Any person who violates any provision of this title or the rules or reg-
ulations thereunder by communicating material, nonpublic information
shall be jointly and severally liable under subsection (&) of this section
with, and to the same extent as, any person or persons liable under

subsection (2) of this section to whom the communication was directed.

. Authority not to restrict other express or implied rights of action

Nothing in this section shall be construed to limit or condition the right of
any person to bring an action to enforce a requirement of this title or the

availability of any cause of action implied from a provision of this title.

. Provisions not to affect public prosecutions

This section shall not be construed to bar or limit in any manner any
action by the Commission or the Attorney General under any other pro-
vision of this title, nor shall it bar or limit in any manner any action to

recover penalties, or to seek any other order regarding penalties.
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Section 21A -- Civil Penalties for Insider Trading

a. Authority to impose civil penalties
1. Judicial actions by Commission authorized

Whenever it shall appear to the Commission that any person has
violated any provision of this title or the rules or regulations there-
under by purchasing or selling a security or security-based swap
agreement (as defined in section 206B of the Gramm-Leach-Bliley
Act) while in possession of material, nonpublic information in, or has
violated any such provision by communicating such information in

connection with, a transaction on or through the facilities of a nation-
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al securities exchange or from or through a broker or dealer, and
which is not part of a public offering by an issuer of securities other
than standardized options or security futures products, the Commission
A. may bring an action in a United States district court to seek, and
the court shall have jurisdiction to impose, a civil penalty to be
paid by the person who committed such violation; and
B. may, subject to subsection (b)X1) of this section, bring an action in
a United States district court to seek, and the court shall have
jurisdiction to impose, a civil penalty to be paid by a person who,
at the time of the violation, directly or indirectly controlled the
person who committed such violation.
2. Amount of penalty for person who committed violation
The amount of the penalty which may be imposed on the person who
committed such violation shall be determined by the court in light of
the facts and circumstances, but shall not exceed three times the pro-
fit gained or loss avoided as a result of such unlawful purchase, sale,
or communication.
3. Amount of penalty for controlling person
The amount of the penalty which may be imposed on any person
who, at the time of the violation, directly or indirectly controlled the
person who committed such violation, shall be determined by the
court in light of the facts and circumstances, but shall not exceed the
greater of $1,000,000, or three times the amount of the profit gained
or loss avoided as a result of such controlled person’s violation. If
such controlled person’s violation was a violation by communication,
the profit gained or loss avoided as a result of the violation shall, for
purposes of this paragraph only, be deemed to be limited to the profit
gained or loss avoided by the person or persons to whom the control-
led person directed such communication.
[bIH - cHEZHWET L]
d. Procedures for collection
1. Payment of penalty to Treasury
A penalty imposed under this section shall (subject to subsection (e)
of this section) be payable into the Treasury of the United States,
except as otherwise provided in section 308 of the Sarbanes-Oxley
Act of 2002.

2. Collection of penalties
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(A

If a person upon whom such a penalty is imposed shall fail to pay
such penalty within the time prescribed in the court’s order, the
Commission may refer the matter to the Attorney General who shall
recover such penalty by action in the appropriate United States dis-
trict court.

3. Remedy not exclusive
The actions authorized by this section may be brought in addition to
any other actions that the Commission or the Attorney General are
entitled to bring.

4. Jurisdiction and venue
For purposes of section 27, actions under this section shall be
actions to enforce a liability or a duty created by this title.

5. Statute of limitations
No action may be brought under this section more than 5 years after
the date of the purchase or sale. This section shall not be construed
to bar or limit in any manner any action by the Commission or the
Attorney General under any other provision of this title, nor shall it
bar or limit in any manner any action to recover penalties, or to seek
any other order regarding penalties, imposed in an action commenced

within 5 years of such transaction.
e H - (3 - gHZHMET 2]

[165] 6259 (5-418) 2726



A A5 =0 HN S B 058 (2)

C DOMEIZDOWT, SEC v. Willis 8 & U8 SEC v. O’'Hagan [ 3 3:H] ik

TlE, A AT =W 2B 25855 E T AT A IS T 5 & 14y
ANV, HFRIIBRDSRIC v, BERDHLE D REICEI LT, S iic,
T o L DI D L7 E AT AIZDOWT O, #HHFT0#E 2 Tld, #s
DEFEPARD SN LZEHIRENZIHD, £ L OFHPTE, SEC 257%1k
M EORFERIFL L L35 L X 12E, FEWMHIRDS Z2VwE LTna»
EHIRENT WA, F72, SEC v. Rind RK[AI X IEFRAH T, AT
FFOFRFFITHFRIIRD 2w LR &, Z2NUTDO W T, FERFAEOT
%ﬁmﬁﬁ%ﬁ%&b@ﬁ%ﬁ‘%tf\ﬁ%%ﬁ\t&iﬁ%&éﬂ
TeREATE IS ER I SN T, & H LORFIRIT ) KN3RI
%?6;& WCER - TWDLEEZTVWDLEENTWAES,

L72h5 T, SEC M7 HEHATICHE T A RO A IOV T,
FHPTIZE T, ZORFVEIERFOTER WhgFErsat) 7, 2t d
REGIFHEOFDBDZHE L 21T T 7% 5 2w,

BER FIERH

(1) A %A F—=RENIRT A FELSNL, FERELRICES PN L D
B TH s, HELE, MOFEFEICLIEELH L, BT,
Carpenter v. United States i g3 CTld, Winans 23805 [Fri:10
(b) [3fEa % 721309 2 B 8 X OLHI1I0b-5 [RfErY % 721351 2 T-B o ()
DIF T, BBEZELKE: Mail Fraud Statute) 13414% 35 X ON#1E TRk -

(Wire Fraud Statute) 134358*I1C 0 L7z & L CREFF S, EHHEEET

* SEC v. Willis, 777 F.Supp. 1165, 1174 (S.D.N.Y. 1991) .

% SEC v. O'Hagan, 793 F.Supp. 218, 220 (D.Minn. 1992) .

' SEC v. Rind, 991 F.2d 1486 (9th Cir. 1993).

% Supla note 17, p.7-108.

26 Thomas Lee Hazen, The Law of Securities Regulation, 4th ed, (St. Paul, Minn.
2002) , p.871.

2T Carpenter v. United States, 484 U.S. 19 (1987) .

B BFFOLLIIOWT, BEERESR IV,

P BPFEOLLUITONWT, BEERESR I NV,

Jb:59 (5-417) 2725 [166]



&, FEFEEEOBAICOWT, 4%t 4 OEE THEEE RIS NI,
TR L ONBEFEE OB 2SR S, Wi —HCTHIEL o
726

HAE, A 294 5 =BG NSRBI FHBHNCDO VT, 20004F 8 H24H
IZSECIZ & o THiE SN EE LR RARNEHR "D CHLE] (trading
“on the basis of") (2 DV TEFT S HHAI10b5-1%, biUTIm%@mbi
DT —AIBITAZETLE L ETHHEL 2B LBAEICOVWTE
9 AHANObS-2* A & 4L, BL5 [AT:32(a) ﬂ%ﬁm~%0<ﬂﬂ
RSN TV B,

WSIprRdex [BIRl] a R [(MRGER ERSIURENGR
ERR] I BRIBIENEBEESN, FlF FIRICEDSDRHEFIC
BEJ& BFDNERSNTOSEREICEAMRmCEDTIRA E0A%
R ICHERICERLUICE, FLEREARSEL <BERICEDRR
FICFIAIRE108QICED D BFBEEICNSNIRIEBICEDE,
HBVFBERFIEBOREEZFHEEL FENICBOL. 12>
X DREBEREBRERDBLBDICOHDBFHEICEL T, H5%HE|

FUBHED ZEDBHESNIPHEE. BRESICEBEPOTE
DOWT, ERGFRICBLEBRIICEIREZELSERLDZHEI
DOBRTIERL FTCFMERS EICBIC DO TR BFOREICEK Y.
50075 KIVATDEiI&., BHL K IZ20FEMTOREREICRL, £/41ECh
TS5, BL. TOENPEHRAUNDETH 25E1C1E. 250075
FIVLITOE IR T 5 ENTES, I 5EL. BRIZH
BRh S EEMELICEEF BFRAUCEBRLICCEICEST
ARICEDBDREICAEEND ZEFBN (TvvoEdEs ™,

o
(-
(-

0REIIONWT, BEBERESZRI NV,
HAREIIOVWT, BEBERE BRI NV,

oA, FEHE (1933) 10bh ., EHIHE L LToss245 [E] 258 275,
FREFDLN TR W TH D, REIODWT, SEERESBE NV,
BOREOBFRI, BARTGIIE S TPEEI OB O FizonwT
FEFRHLG |ty —— (BAMITZES, 1988) 33~34H DR % BH 12

[167] J6i7:59 (5-416) 2724



A A5 =0 HN S B 058 (2)

A VA F—HENRT ATEENL, 19984EDUIEIZ X ) 2 Rl
FlE RSN, S51220024E12, ABRAICKT 5 T5E2 5104, D%
eI % T204E LT 12, T10005 RVELR ) o &4 % T50005 FVELT
W2y BEACHT 5 T50 252500 KV &4 % "250005 FIVELT
[N G =S S % A

RIEIC LN, e 2EEATAIIE, TAED TR 42 E K
(willfully violates) L 722 &L EEE SN, WMEILTHEWVEIZOWVWTIE,
BB E 2 2%, UL, KIETW) LEROE) »° TFHKOME

L7z,
Section 32 — Penalties
a. Willful violations; false and misleading statements
Any person who willfully violates any provision of this title (other
than section 30A) , or any rule or regulation thereunder the violation
of which is made unlawful or the observance of which is required
under the terms of this title, or any person who willfully and knowing-
ly makes, or causes to be made, any statement in any application, re-
port, or document required to be filed under this title or any rule or
regulation thereunder or any undertaking contained in a registration
statement as provided in subsection (d) of section 15, or by any self-
regulatory organization in connection with an application for member-
ship or participation therein or to become associated with a member
thereof, which statement was false or misleading with respect to any
material fact, shall upon conviction be fined not more than $5,000,000,
or imprisoned not more than 20 years, or both, except that when such
person is a person other than a natural person, a fine not exceeding
$25,000,000 may be imposed; but no person shall be subject to impris-
onment under this section for the violation of any rule or regulation if
he proves that he had no knowledge of such rule or regulation.
MU oWT, BEBER, TG IFTE2&R, Wik BB E 3L
Fal—Tarzibhhofzl a Vit Lzl 2id, EEFIICLESNE Z
LRBVEED TV DL, PEIFTEICED CHHA - L¥F2L—2 a2, &
FHERETDHE V) LD LR ANDDICEEEZHRTIT L2 00ETNTE
D, HEELZPREZECMETRETENVEDEZICLZ2bD0TH S, (B
PR T7 2 ) AREFIGG s (BASCEL, 55 2 B, 2004) 236H) &0#TLTw
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ELTRTRVODRIIOWT, HE2TIE R, i)y, HFEFRIKD
bNs T, LRFFGRISCkOOND THEE, LB, F-&) L
2XBIA R E bbbl Twa®,

(2) AT, 194 7‘—3313[’5:??’) 720, FOH - 72K
DEZFEROFFIZOWT, #EFREHICLTO—HL Wi ol
Dirks v. SEC ¥ f /& # ) JL T, ri%&ﬂ% ABTEHRIC L 5],
(trading on material nonpublic information)%@%fﬁ%}ﬂu\r‘ont 7%, United
States v. O’'Hagan I m#FH Tl TEE R L ARHHRICE D CHL
7] (trading on the basis of material nonpublic mformatlon)wg)?zfﬁ EEEI NI,

ZD%, Wik SN -HAII0bS-1Tld, TEE 2 RARIERICE DS CHL
5| | (trading “on the basis of” material nonpublic information) & BEL & AL T\ 5 A5, T3
DWTWWz ) DEDPOFEEIX, HIROMFHEETIIZ <, RARHETE

2X B, RARRMAEE LI, E@]@%Eﬂ&m%ﬁ’)f‘“ 2. TOHo R
/\%ﬁmiﬁ‘l‘ﬁiﬁ%%ﬁﬁk (aware) TAHZ E W), CDIMELELZ LT,
M ERe L TG 2 T2 WIHITTABEDOEBZ Vil TAZ L X
0, BGIREECIE, BEERE > Tzl W ITAEEVEI N K
ESEVNVANG S a ARV RN E RN (- 35 d N 3 7 L N

THETS, M52 Tva7z, United States v. Teicher & [A][X

PeaRg s cld, TERA R ME | (“knowing possession” standard) ASER] &
N72DIZxf L, SEC v. Adler RI[al X FEFREFI > 35 X UF United States v.
Smith &[] XIEFRFF ) POCTIE, THEFZERE ) Cuse test) AR S 7z,
ZHLF TN - AY ¥ — FIZOWT, A RMERE) SR BAOH

o L2l FHERMS TIAT o 2BRITHIIE, HEZWLEDHELE
WEBIRS T, IEIE TR WE 2B L L2RARE T, #RICK 55
WO ASHEETH 505 TldrwhrtBEbh s,

3 Anish Vashista,David R. Johnson,Muhtashem S. Choudhury, “Securities
Fraud”, in American Criminal Law Review, Vol.42, No.2, (2005) , p.887.

3 Dirks v. SEC, 463 U.S. 646, 654 (1983) .

37 United States v. O'Hagan, 521 U.S. 642, 651-652 (1997) .

3 United States v. Teicher, 987 F.2d 112 (2d Cir. 1993) .

39 SEC v. Adler, 137 F.3d 1325 (11th Cir. 1998) .

10 United States v. Smith, 155 F.3d 1051 (9th Cir. 1998) .
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BICHE D T b EHEEDIT) 25 o L HEG [FTi:1000) D SUIRKE 15 12
A9 A (consistent) THAHHIMNESINLHS D, 20004E 12 SEC HEE %
SRS SN AEAIEE R BRI, 2L ) ESICTAET & B RA M
FEEZERF L. BAII0b5-1ISHE L 72,

(3) —H. RABFIEROIZFETE B L O | OBFEATA I T 2 HEF
FEM ) 2 e TELNITOWT HIHEDS L HFRGRAETH S,
9. HRZETAICOWT, [EHHEE LB LRI, HHRnE
HEMIPE LTWZ AT EDWETH L, L LZOSE, HHRTHEHE
WX BHWEHTADPITONIZ E PR b, RIZ, WG IEIZETAIZD
W, 1) RAHNIBIEROREZ M) B3RO E, WNIIEHRE SIS
TR L7722 & HEAREREER B, BEgs 10h7 5720, BT
WIE T BEEP S A5 . HEIC, i) RAREROMEEEZ DLWV
BBROY S, BIREICLD2RBENDSH o7 LBET LI ENRED T
O, FHTHI L TERVWEEZ LGNS,

(4) v = VRN AL, HFBHTHe & ComTE, ITBEHB LU
RFHM & HAANTE B, ATEREH & OBIFRT, TS & REHEK
EOURHIEE LD "EDOMMB (double jeopardy) [ZHEME 2 M T D RIE
IZoWnT, #EHRERIE, —EOHBNTOEELRD TV,

ZFIUE, FTBORHNC & W BN S L p &8, ANPATAIC L) EDH -
7eBEHE L RFGOMATBICES LZBHICN T2 TATHL L
Mg b720, TOBIGEE EROIEE - SEBRAEE OB, HEL W
RIS IUE. ZORBENI BT, IS REFR SO PR,
FBLELOZEOBRRIGER L v n)

! Dennis J. Block, Jonathan M. Hoff, “Insider Trading Liability: ‘Use v. Posses-
sion””, in New York Law Jowrnal, (October 29 1998) | p.6.
2 John Hudson, Larry Baresel and Jack Butler Rackley v. United States, 522
U.S. 93 (1997) .

ZETEDLARFEOLHE LT, - E TZERSoZERIConwT, BE
A= ZEIBHE SRS o BURIYIRUL © BSR4 TR CE 2R,
1994) d %,
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A VAT —RHIOBGENIBNT, THRE IR EOFE, HHRH
ENTWAER, TZE, WEBIEROBIR T 7213505005 | O K& % 2ok
THHDTHY, WEIHEROBRZ AR IGICER L2 | GEHRIG | %A
S EEIES 2 b DTId % B, HAHBIETORERELRRABTEHRZ H-
WA, MUEIEMERRT 20, HHVIEZFNCEICHEI 2 KET 5
LV BIRNBBVRENLZTDA N AL TH b,

PBAZN & 713007 | T &%y 13, UFEH TIIEERMEEZR S
NDLGEITEA S NG 720, HROFEB L OB IMEOH#EO VTR
LAY, EARERICHTAEREEDELZTH L EMEEND, BT HIZ,
BR® 5 VIZHG W& & v ) ITA I, SEEMOFRICH LTERT
BOTHY, WIhrziT2E, FBRREMRSHE bW E W) R E
7259,

(1) HHILI0b-5 [Rfem 723 k@Em 2 Todm] EN ERESNI2A
A F =WHNT B RFTRCD & EEHIWTIZBI b 5 FE2EEE (218, @),
BIEDFEFO, WFEE, BNB LT, (VFEKD 2 V3G L2 OFEBHAY RS (4
EH) OELL b, 0 5AEBHITAEC D 2 575, FEHEE O
LD ZWEAS TN TS, FliE, FEE, S0 EICHET 550
B, SRR AR L 2R RS e Wb DD, £ L O FRFEHFTC
(. BB OMEE (recklessness) AT TS, T HAII0b-5DFE M %
72851 SN Twb,

JR 5 EEE OV, FIREICOS ORG | 24T 2 72 $ X TOHED R D
I B ETIE, BEIETIE R WHEES X 2RI T 2l EDIGFTFRo &
BRE WV,

WUT, A A4 7 —BENIRT 2 HEAR I, ORFHIFELI M &
MLICMA THITEN D HEZT 2R T, WANEFIEED 4 f5FHIC
b L2, @QBBIIZ, 1TBEICED 2053 XTOEIIT, HEHL
+RFEHBEHHFESE+ (REBEG-HEEL) L420, BWHE

3PS TERR TRESRIT [k (ERRERE, BT, 1987) 611K,
M Supra note 7, pA71.
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CGER20EUT) DR EOTHAUL, BRI, 22 )V EEWTH 5,

fh, FEHHEE OREIZOWT, FEEREIL4S (SECurities Investor
Protection Corporation, W&k SIPC) 53 5 A%, FEASALAHERE 7 EAE R A
i 2 % 72D DFBEZ IR T AITENFFEETH Y, 1 15—
FHUS & B8 EZRHT BB TIE R,

(2) ANFEIEFEEDS X O S -8R 3 5% B 2 7 #ipH
DORFHIHREDEED, 4 VA F—BHIRT ATERHOERTD
5o REMFKELHE OHEAF L CROEB) &Y D) LA, HEH
LEDBTIE, 20L& ) RHEMPELC 2V, X LD IS HEE
HIFICET A H0T, HEOBE®REF-T, HIHRTH L REMFKE L 6
HaEnTd, Fo7<KMECLZLLWRILTH S,

—J5. HEH L LHEEBREOBRICOVT, UTO=S20 5L,
OH:EHL S 2 23, BEZEOHEDSHEINDL D TRV,
ZI)ThE, BRRCARREEBOLEENLT LA LRI LI
%o OQITBHUTICE D 2 SNARBEFIADIZ S A5, HEHEHIFICTLD
RENDRFREL ) EEERE T ADOTETILEL B> TBY ., Lzh->
T, ELICHDEMT W~0EEe itttz s) TTbARTL D, 1T
BEITNOHIEASKEVWTH A ) . @OFAFRICIE 5 FEDRERIATET ST
WAHDITR L, AFRERE & mL) ISR L, $hbb, R R
HTPRE L AHFORIEENZE LTH, TR EDEEICL B
BOWREMELE K-> Twa L, BRWIIEV) 5, Ihed, 2017
EHRWEZEDBEICL BBV,

(3) A A& —WH T4 BRI S AT R <L FRROM:
A THFEHBFIITHON TN, BHIOMERORL L LT, RNIEjiHH
MAHWLNTWD,, TOMEORAKDEINIL, THHRIFIH T 5 FZhE
B, R E=F T 2G| CTHESINLNTH S,

AHENOBEICBT LT Y A F—%ERTE, 15 0FEEN
WA AT =D RVITARITo TWD LW b, ARG
RO BITNL, WOERR DI ENTEY, LM% L TTOAIE
THEmARA L7200 b, fEFEHOBE - HWIC#Z LX) & L2z
ThHhEENTn5D,
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