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e.g. Michael C. Dorf, The Coherentism of Democracy and
Distrust, 114 Yare L. J. 1237, 1255-56 (2005); William
N. Eskridge, Jr. & Phillip P. Frickey, An Historical and

Critical Introduction to the Legal Process (in HENRY M.
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(&) See e.g. Frank I. Michelman, Foreword: Traces of Self-
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al Preference Distinction, 1983 Duke L. J. 959, 980
(1983). (Ov" MREHIVEHHEE REBEH Tt e
MABER V907 BRI HENR Q0 LS A
RUEROWV O ONCHIERR 2OOHIERvo-2EQ

R QB EAWT 1)V R8O S04 57 2 SoEIE
SREEWHKIEOW 200° OV IBHERIEN XK R
HERLUROV Z (K) 0SHGE<CELEHES
REIRK D0 0B 50 N N IR T D awibR Y S
QA Sk L O W7 BT EEH0RE O S0
489507 DRGSR E<EHIL QIS EE URM
MO ARSI HIENRER . | RU TR DB SR
BRULTOEZIZVREE VEHBESSHLZVOELLS
ERXREY (Vo UNRECERHREERURKS IE
o) B0 OS5 QW ° 3497 Ely SREHEK
E®EU QO S W Joun HarT ELy, ON CONSTITUTIONAL
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(83) See John Hart Ely, Commentary, 100 YaLE L. J. 1473,
1474 (1991).
(8) See United States v. Carolene Products Co., 304 U.S.
144, 152-53 n. 4 (1938).
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(2004) ; Caleb Nelson, Judicial Review of Legislative Pur-

pose, 83 N. Y. U. L. Rev. 1784, 1795-1812 (2008).
10 US. (6 Cranch.) 87 (1810).
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United States v. Constantine, 296 U.S. 287, 298-99
1935) (Cardozo, J., dissenting).

See id. at 299. Also see e.g. 2 JOSEPH STORY, COMMEN-
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TARIES ON THE CONSTITUTION OF THE UNITED STATES 533-
34 (1833).

(3) 198 US. 45 (1905).

(2) Id. at 64.

(2) Seee.g. Hammer v. Dagenhart, 247 U.S. 251, 275-76
(

1918).
(%) See e.g. Bailey v. Drexel Furniture Co., 259 U.S. 20,

38 (1922) ; United States v. Constantine, supra note 42,

at 295-96.
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(%) s Sonzinsky v. United S 300 U.S. 506
513-14 (1937) ; Unites States v. Darby, 312 U.S. 100,
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114-15(1941) ; Daniel v. Family Sec. Life Ins. Co., 336
U.S. 220, 224 (1949).

(2) See e.g. United States v. Carolene Products, supra note
36, at 152; Railway Express Agency v. New York, 336
U.S.106,109-10 (1949) ; Williamson v. Lee Optical,
348 U.S. 483, 488 (1955).

(B) 364 U.S. 339 (1960). 849" EFAMEE © B R IRIFHE
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WEEE D (Seee.g. Colegrove v. Green, 328 U.S. 549

(19486). Cf. Baker v. Carr 369 U.S. 186 (1962).)" 6+
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' (Cf Harper v. Virginia State Board of Elections, 383

U.S. 663 (1966)) °

) See Gomillion v. Lightfoot, supra note 50, at 341, 347.

) 377 US. 218 (1964).

) Id. at 231.

) Seee.g. McGowan v. Zm«ﬁw:a 366 U.S. 420,453
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e.g. Abington School District v. Schempp, 374 U.S. 203,

222 (1963). Cf. Lemon v. Kurzman, 403 U.S. 602

(1971).)°

(18) 391 US. 367 (1968).

(i8) Id. at 383-84 (quoting McCray v. United States, supra
note 41, at 56.).

(15) 393 US. 97, 109 (1968).

(%) 393 US. 233, 237-38 (1968).

(B) See Ely [1970], supra note 34, at 1207.

(B) See e.g. STORY, supra note 43, at 520 ; ALEXANDER M.
BickeL, THE LEAsT Dancerous Branch 2N gp. 208-221
(1986) (The first edition was published in 1962.) ; Her-
bert Wechsler, Toward Neutral Principles of Constitutional
Law, 73 Harv. L. REv. 1, 33 (1959). ) RUEOWV" |
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WL =" REE Joseph Tussman & Jacobus tenBroek,
The Equal Protection of the Laws, 37 CAL. L. REV. 341,
360 (1949)°

() See Ely [1970], supra note 34, at 1212-17.

(3) Seee.g. Ira Michael Heyman, The Chief Justice, Racial
Segregation, and the Friendly Critics, 49 CaL. L. REv. 104,
115-16 (1961) ; BICKEL, supra note 60, at 209-13.

(8) See Ely [1970], supra note 34, at 1217-21.

(3) See id. at 1220.
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(8) Id. at 1223-30
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U.S. 22 (1879); Hunter v. Pittsburgh, 207 U.S. 161
(1907) et al.).
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() Id. at 1240.
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Cf. Lawrence A. Alexander, Introduction: Motivation and
Constitutionality, 15 SAN Digco L. REv. 925, 927-42
(1978).
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o\ 520 (See generally, Frank 1. Michelman, Foreword:
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2) Supra note 50.

JbiHE61 (1-195) 195



WrgE s — &

() 376 US. 52 (1964).
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134 U.S. 232 (1890) ; Grosjean v. American Press Co.,
297 U.S.233(1936); Oyler v. Boles, 368 U.S. 448
(1962) ; Epperson v. Arkansas, supra note 57, et al.).

(83) See Ely [1970], supra note 34, at 1269-81.
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(8) See supra note 82.

(&) See Brest, supra note 85, at 114-15 n.104, 120-24.

(&) Seeid. at 103-115.
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=7 RE Louis Kaplow, Rules Versus Standards : An
Economic Analysis, 42 DUKE L. J. 557 (1992) ; Kathleen
M. Sullivan, Foreword : The Justices of Rules and Stan-
dards, 106 Harv. L. REv. 22 (1992).

(&) Also see, Charles Fried, Types, 14 ConsT. COMMENT. 55,
56-68 (1997) ; Mitchell N. Berman, Coercion Without
Baselines, 90 Geo L. J. 1, 19-29 (2001).

(2) See Ely [1970], supra note 34, at 1223-24, 1251-52.

(&) Id. at 1227-28, also see at 1248.

(&) Developments in the Law—Equal Protection, 82 HARv. L.
RevV. 1065 (1969) (quoted by Ely [1970], supra note 34, at

1223 n. 56, 1224 n. 58.).

(&) SeeStephen A. Siegel, The Origin of the Compelling
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Hist. 355, 388 (2006).

See, supra note 95, at 1087-1104

See id. at 1120-23.

323 US. 214 (1944).

See id. at 216.

See, supra note 95, at 1103-04.

379 US. 184 (1964).

See id. at 192.

See 1id. at 196.

See, supra note 95, at 1104.

Ely [1970], supra note 34, at 1249 n. 134.
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