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manuscript).

(=) John Hart Ely, The Constitutionality of Reverse
Racial Discrimination, 41 U. Cur L. Rev. 723 (1974). (=
=" Ely [1974] VimEA~e°)

(=) Note, Mental Illness: A Suspect Classification?, 83
Yace L. J. 1237 (1974). (=" Note [1974] VinE4=~r0°)

(=) See Ely [1974], supra note 110, at 727 n. 26.
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410 US. 113 (1973).

Ely [1973], supra note 77.

Ely [1974], supra note 110, at 727.

See e.g. Korematsu v. United States, supra note 99, at

216.

) See e.g. Graham v. Richardson, 403 U.S. 365, 375

(1971).

See e.g. McLaughlin v. Florida, supra note 102, at 192.

1bid.

{449 In re Griffiths (413 US. 717 (1973)) B~ &t
NS S B SHHE L Q A0 E O HE K (I RER S S 1)
AWERNI Y 542 (See id. at 722 1. 9.)°

&) Ely [1974], supra note 110, at 727 n. 26.

Note [1974], supra note 111, at 1251.

1d. at 1246 n. 40.

Id. at 1245-52.

B0 EERULSTOEDICIEN OV RE

Note, Legislative Purpose, Rationality, and Equal

Protection, 82 YaLE L. J. 123, 146-49 (1972)°

) See Ely [1973], supra note 77, at 920-21.

1d. at 943.

LD VYU Ely B Roe TARDFLOWVENIL2Q

US04 5% EEETRAENRSN s e

DR _T, BELD

ZOEE2E

128 127 1%

- — —

SIS LI VR EIHV OV EEHARS
KELGHRERRKUEOVE IV I EEXRKY
HOREEHV oM OR-Df UIKE L) ViR
00 R\ 550° See John Hart Ely, Letter to Justices
Kennedy, O Connor, and Souter Concerning Planned
Parenthood v. Casey, (in ELYy, ON CONSTITUTIONAL
GROUND, supra note 22, at 304-06).

(8) #RQ° KRCMECHA URPL) QRS Ely OF
BU QLW John Hart Ely, Flag Desecration: A Case
Study in the Roles of Categorization and Balancing in
First Amendment Analysis, 88 Harv. L. Rev. 1482 (1975)
WU S

(8B) ¥RV U oREECE U, Ely € | RY |

& §2 X 37 Hirabayashi v. United States (320 U.S. 81

(1943))” Brown v. Board of Education (347 U.S. 483

(1954))" Tancil v. Woolls (379 US. 19 (1964)) UER

QO L XESHE QK- U A o E kD L R A

NQIIO Q EHEE WL Rt 500° See Note [1974],

supra note 111, at 1245 n.38.

) Supra note 99.

) See Note [1974], supra note 111, at 1246-47.

388 U.S. 1 (1967).

Id. at 11.
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Supra note 102.

See Note [1974], supra note 111, at 1246, 1252.

See Ely [1970], supra note 34, at 1266.

Supra note 36.

See Ely [1973], supra note 77, at 933-37; Ely [1974] at
729-33. Cf. Note [1974], supra note 111, at 1254-58.

() See Ely [1974], supra note 110, at 728-33. Also see,
Note [1974], supra note 111, at 1250-51.

(=) 348 US. 483 (1955).

(£) Also see e.g. PAUL BREST, PROCESSES OF CONSTITUTIONAL
DecistonmakiNG 157 Ep,, 990-94 (1975): Richard H. Fallon,
Strict Judicial Scrutiny, 54 UcLa L. Rev. 1267, 1330-32
(2007).

() See Ely [1974], supra note 110, at 727; ELy [1980],
supra note 2, at 170-72. Compare e.g. Adarand
Constructors, Inc. v. Pena, 515 U.S. 200, 235 (1995).

(F) Ely [1973], supra note 77, at 733 n.85. E.O" Stone &
{7 paragraph 32 R 2 \v Ely VE# Q BE & w
O 54950 QITEH4810° See e.g. T. Alexander
Aleinikoff, Constitutional Law in the Age of Balancing,
96 YaLe L. J. 943, 962-63 n. 116, 984 n. 243 (1987).

() See Ely [1970], supra note 34, at 1258-61.

(2) Ely € | RPOEENY HEU<ERRKOHE

BBE DD

WEEPT | U VREKERGmMEEQ UL UEE
U0 H) AN ERH A0 ) A REIER A S0 U0 U7 R
Y <ECHEUVONC<EIBEREL Q0L
CERORESLEERED OV Ome” VEDW L
2 (See id. 738-39)° W QR Ely 7 1) v QITFEw
Ho O KoUK\ 500 [[EEXS" #F
IRIEER T ZUROVY B SBEawek U <L By
EHESUIEUP VS0 A 500 ) Y IRITo0ne
il (o127 IO @ HEEWE DEQ W S40° OR_RD7 b
H QHER TS E TN QA0S AN O 045 5
SOEEE ¢ MUEOHQORY S LR ORSE
(Ely [1974], supra note 110, 738 n. 54.)° Also see John
Kaplan, Equal Justice in an Unequal World, 61 Nw. U. L.
Rev. 363 (1966).

(=) See Ely [1974], supra note 110, at 736-39. £34Q° =it
PRV S

(Z) VOEEENVT Meyer v. Nebraska (262 US. 390
(1923)) JPierce v. Society of Sisters (268 U.S. 510 (1925))
L48:0° JBHEQ Mayer HpE” HENXCRLEFEWL
FHE - S USRI BE048 5 V{EQ 0N INK
REHMQUEBEERELRIL»Q L= R Pierce
B M QR UR O WMy S Mb i LIENR U
SCUSENEE-CUENPRESS SR kit aEvge Sk kSR

661 (2-95)639



wse/ — b

SRR U R IR O U AR AT NER S lEH L
NLRUL2QL80° EFRHK V-2 SZHBREFKES
RC © MEWHHI D" 15 5 v 1 iR Y -0 T r0 -0
Qe I — - N O Y KR X4 00 T
L EERKUROY RECERT L LeeiiR
i — - N O XEEQ PRFE LA 00 Q VB DO 5
2@ (See e.g. KATHLEEN M. SULLIVAN & GERALD GUNTHER,
ConstITuTioNAL Law 16™ gp. 414 (2007).)° M) R0
%~ Carolene Products footnote 473" EFKwW KH<
LIRS U O VEHSINR QI ik D W B e O 1
8r@° See ELy [1980], supra note 2, at 243-44 n. 17. Also
see Rebecca L. Brown, Liberty, the New Equality, 77 N.
Y. U. L. Rev. 1491, 1508 (2002).

(Z) Ely [1974], supra note 110, at 731. Also see ELy [1980],
supra note 2, at 162, 250 n. 64.

(B) See Palmer v. Thompson, 403 U.S. 217 (1971).

(I8) 426 US. 229 (1976).

(i2) Id. at 239. 222" Davis £ Palmer REWVWER
KB e QD W 4% 5 0 QUM EIEWIKE O 5 00° See
id. at 242-43.

(83) Also see Village of Arlington Heights v. Metropolitan
Housing Development Co., 429 US. 252, 264-265 (1977);
Personnel Administrator of Massachusetts v. Feeney,

442 U.S. 256, 275 (1979). Also see Nelson, supra note 38,
at 1850-52.

(B) HOEECOEEXRUR OV w8 Ns” QE
HEINXE [HOK-Q-#Y QO 2 ()] HEkebuER
[ 1o Lo | k=S [ RR]/P] =1 - FHKme

(88) John Hart Ely, The Centrality and Limits of
Motivation Analysis, 15 SaN Dieco L. Rev. 1155 (1978).
(K=" Ely [1978] VimEE4~@°)

(8) See BREST, supra note 142, at 483-89.

(i3) See supra note 99, at 192.

(B) 445" Kent Greenawalt -2" E#E U EE QITIE Y
0O 2 4° See Kent Greenawalt, Judicial Scrutiny of
“Benign” Racial Preference in Law School Admissions,
75 CoLum L. Rev. 559, 565 n.41 (1975).

(B) BrasT, supra note 142, at 489.

(2) See Ely [1978], supra note 155, at 1156-60; ELy [1980],
supra note 2, at 145-48.

() Ely [1978], supra note 155, at 1159; ELy [1980], supra
note 2, at 147-48.

(B) %4 | RRIEUEC Ely SfEME Moy
Oov] UB | RVEFHHEEXRBEEUVRIV S
R ERMEENGQEERME WIS S EQ D L
EOHMEEWE O NEREDS BECHUSIREWLY
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% @ (Compare ELy, ON CONTITUTIONAL GROUND, Supra
note 22, at 269, with Ely [1974], supra note 110, at 727 n.
26.)° 1) S Ely S RIBWEELD @ REEAL00°

A&VHﬁu&%v@éﬁ@zuﬁbtucﬁmﬁﬁé X

LEEMEORVOY Ely 8° Kenneth Karst ©
;mmw%ﬁah/f 550 (See ELy [1980], supra note 2, at 246-
47 n. 46.)° ~4$-Q407 Karst 87 BGH<3iEwibogky
$%%@AE@H§%*@%&KO% TeRRHmE
A S BERSmR Y A O W BRI 0 QEE% S 6 ) AU
B\ 3 42° See Kenneth L. Karst, “A Discrimination
So Trivial”: A Note on Law and The Symbolism of
Women’s Dependency, 35 Ounio St. L. J. 546, 549-54
(1974).

) ELv [1980], supra note 2, at 246 n. 45.

) 390 U.S. 333 (1968).

) Note [1974], supra note 111, at 1247-48.

) Ely [1978], supra note 155, at 1159; ELy [1980], supra

note 2, at 148.

(B8) Ely [1978], supra note 155, at 1159-60 n.18: ELy [1980],
supra note 2, at 246-47 n. 46. <35Q" Ely € | RP<EHE
HEBEWILCVE | 8 DNFKNDIUR LT
OB~ 0 VEFQEER LUK L QT
Clark, supra note 85, at 980-81 (Clark B~ L 2 X

167 166 165 164

A~ o~~~

ROHE S L0 e ik R EMEEK (V48 < RE K v
R W UBZEERESEE PR ERC S |
WOKE O S VIEQ RGN [EmisldVReEk i
o © HHEK TR & HOERIR U RO D VRO R U0 1)

WFED W 2 2°)” Larry G. Simon, Racially Prejudiced
Governmental Actions, 15 San Dieco L. Rev. 1041, 1071
(1978) (Simon B~ WL O XEOME Ldamse [ &
DU S| HERERK QIR UR WY ERUL
YRV 5 A LB ESRRERES &G L K UXRVEE
Q IXIFRAWEEER A~ r0 (V48 0/ A0 B0 =\ EHFE DR e
N RIETEREEK A0 1) AU B 100 © A B EE
YW 5 49°)° Also see Michael Klarman, An Interpretive
History of Equal Protection, 90 Mich. L. Rev. 213, 296 n.
379 (1991).

(8) See Paul Brest, Foreword: In Defense of the
Antidiscrimination Principle, 90 Harv. L. Rev. 1, 5-12
(1976).

(8) Seeid. at 15.

(E) See id. at 15 n.65. Also see David A. Strauss, The
Ubiquity of Prophylactic Rules, 55 U. Car L. Rev. 190,
204-05 (1988).

(8) See Owen Fiss, Groups and the Equal Protection
Clause, PuiL. & Pue. Arr. 107, 147-70 (1976).
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(E2) Fiss T~ [ (BE<—#H3ui) K QK02 R 187

| {HSER QT W A 0— 130407 B (K)
CQULY [R<LOM] RIOQRE (WRUEHUm
BURPOES) v [<K] OREUEE PV’
LRLRLIH e Qs | (Id. at 154.)°

() See Siegel, supra note 96, at 399-400. Cf X - =4

& P - PP (O~ [ECHED CHiE] Wil
HEQHEEWE S TP AR K7 e DR
BE-» [EEOE QY] UEORe QD5 [H
T Q| a0 0\’ ME - WhEXiEd” 48,05
BUESIR VD OB S EEGSEREWNERI ) VR
T 04800 [HEEHERE Qi) v [0 Qi)
A I e Q MR W o S -SRI U KR 4
) 5 R0 QD i o T BN QI £ 15480 U
EER04% 5 0RO 250 |°)

{357 FEfEE” | RIKE S Craig v. Boren (429
US. 190 (1976)) AR5 Vv ERHRIKE L0 L°
A 3Q40" EEARUSRLSE HEUMOXED [
B REmER U002 Qa8 & O Rt ysmiEkt)
IR UERE A Q-2 Q US4 R 450455 ] QU0
2 (Id. at 197.)° 4507 BLOIXEROHECHEEEE
YR~ Ely S QO S T3” Evy [1980], supra note
2, at 161-68WHREUR I 50 w4 EHEQEE UK

0 Ely € 138V B R IRIE #E © 3% S <oV EKE L O 407
WO L= RN Michael J. Klarman, The Puzzling
Resistance to Political Process Theory, 77 VA. L. Rev.
747, 750-53 (1991); Brian Boynton, Democracy and
Distrust after Twenty Years: Ely’s Process Theory and
Constitutional Law from 1990 to 2000, 53 StaN. L. Rev.
397, 439-445 (2000); David A. Strauss, Modernization and
Representation Reinforcement: An Essay in Memory of
John Hart Ely, 57 Stan. L. Rev. 761, 763-769 (2004).

(£2) See ELv [1980], supra note 2, at 151-61.
(B) 5" EUD Ey S [ RQER | QiZw#

EOMROP [ BOER] CHECIWRIIOW
S0 Hwe (See id. at 157.)° L7 Ely S ERE
EWREOXEUR IV [ RCER | B4V
SRRV [ RCER] CEWU2KVvEEWRIWVS
sQ° See e.g. Lawrence G. Sager, Rights Skepticism and
Process-Based Responses, 56 N. Y. U. L. Rev. 417, 426-27
(1981); PAUL BREST ET AL., PROCESSES OF CONSTITUTIONAL
DECISIONMAKING 5™ ED. 984-85 (2006). FHEME O’
RNEE RO -3 - | EOK®

() Evry [1980], supra note 2, at 156. £349° =B EFQ [&

B ] VB RKEPERE S HER UL B E RSN
RHE O WERKVMNE U R OB SR kL 1

Jeii61(2-98)642



%)

WA & R (2

i

John Hart Ely @@

ERCHIHRE O WERE UNE UK eRE T [BHE
(false-negatives) | ~V1II S XU S0 1) R0 QERGITS”
<ESRBPEKC & TN WERA Q-0 QD" BT
UAQ S WAV EIRUR Y 500° QNS R 0~
L O-RDN (BERE) [EEpEil 80 SN
[1100H] | | Rim®

(2) ELv [1980], supra note 2, at 156-157.

(&) 49" Michael Klarman 2 Jj2Q Ely Q Em )54~
WOFEREW L O L XRESHERREUY Q[
SEEH UKe-» QVEIEA~Q (See Klarman, supra note
174, at 782-783)° D& KNXUWEO U H4U” Ely
S Mt IROER| B WL O IXEQMESKHUR
Wb ER KD © RPN IEEMN T Q Uk R0 8
B ¢ 4800° e a8 2015 LRA #ekd © i
TS KOO ED CREEERELROVITHETS
R EREW R A0 1) U QIS [ [RQER |
FEQXNEWHIOR W 0 Qw48 re° Cf Klarman, supra
note 168, at 217 n. 6, 284.

(8) See Ery [1980], supra note 2, at 157.

() See id. at 73-104. Also see, Ely, Toward a
Representation-Reinforcing Mode of Judicial Review, 37
Mbp. L. Rev. 451 (1978).

(83) Eisenberg, supra note 85, at 124-25.

Supra note 82.

See Ely [1970], supra note 34, at 1330-34.

Also see ELY [1980], supra note 2, at 244-45 n. 31.

Note, supra note 125, at 141-46.

Supra note 49.

ELy [1980], supra note 2, at 138.

Id. at 243 n.15.

Id. at 138.

ELy " Grosjean #psE 250 2 WA QREE L0 D
i SRR ARV 00 1) U L Qi ESTTV 48800 O
FIRO-0T TN S | 85 0 [ BB QK |
LARNVEEOY S RB | RPOFEXUR SV
I O 42° See Ely [1970], supra note 34, at 1333;
ELy [1980], supra note 2, at 144.

() ELv [1980], supra note 2, at 130.

(8) Also see Kenneth L. Karst, The Costs of Motive-
Centered Inquiry, 15 SaN Digco L. Rev. 1163, 1164-65
(1978).

(&) See ELv [1980], supra note 2, at 251-52 n. 69. 548~
Ely #" E#AHRLY [RRLE (bite) ] wE 4o 1)
AU E O W SRR © B IR WIE R ~6/0 ) 40 Gerald
Gunther @ "N O~ ¢ 212K 5 20° Gunther 137
B ASQ nEEHHE R R IE ER U QR AR IR E LA S v

IONRREBEEE
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LUSNHmBY U ESRIKUY Tl ¢ o
ERRAN XY IR TR 0@ ) AR HIE D0 &
S HHME QR R LERU S &R
SR IEE# < U O WV AHER YU S0 ) A e IE DO
BUVR0-P QUK S L0 VO EEEBSRIG
SR VAR A © E s HRELE L B Ko s0 2
SR RO ST HHERE W E O VI U QT
U REEREE R0 QY A Gunther BED LS
4 O 42 (See Gerald Gunther, Foreword: In Search of
Evolving Doctrine on a Changing Court: A Model for a
Newer Equal Protection, 86 Harv. L. Rev. 1, 20-24, 43-48
(1972).)° D+ Ely U~ %" 24 Gunther € ~
NE—h U7 I QS HMEW IRy o287 By
RAVREOEEAS L0 407 SR iR <L

QR AL ERAN IR0 6~ F T2 A 0 /S IR W R o4
b U 548 5 R0 a0 BB HIIRE RBIR LS
A1) A TS0 NV ) S TR TS0 UA 00 A4l K
¢ sIE s Wy Ely © R e RiE R DIt
PORFUNOREEFTERIER Sy euE T RE
B ETEEEE A0 5 a0 ) T SEREIE S
L4043 5° 350" Gunther =" MO QNN O — R &”

SRR © WK BB HEE KV 5o B RS EERWEY
0 T AN E QEEEREEV oY M ¢

M A QR4 0 1) UWRIQ WY S Y (See id. at 48)°
D57 Ely B Ross i m g Rz o7 MR
BOEFREE L [RRUIE] REIDUSNAUN 48V
6\ EEEA 0 © 0 4820° See ELy [1980], supra note 2, at
125-31, 251-52 n.69.

(&) Also see, Clark, supra note 85, at 973-78; Karst, supra
note 193, at 1164-66.

(&) See ELy [1980], supra note 2, at 136 (quoting ROBERT
Nozick, ANARCHY, STATE, AND Utopria 153-55 (1974)).
Also see Ely, Commentary, 56 N. Y. U. L. REV. 525, 539
(1981).

(5) See Evy [1980], supra note 2, at 145.

(B) See id. at 136. BT 400 XU LR FTAIE L O a7
HoHE VT Id. at 88-101, 105-25, 172-79+040\EE:°

(8) See id. at 136, 141, 145

(8) See e.g. C. Edwin Baker, Neutrality, Process, and
Rationality: Flawed Interpretations of Equal Protection,
58 Tex. L. Rev. 1029, 1041-49 (1980); Paul Brest, The
Substance of Process, Onio St L. J. 131, 134-142 (1981);
Sager, supra note 176, at 425-432; Terrance Sandalow,
The Distrust of Politics, 56 N. Y. U. L. Rev. 446, 461-
68 (1981); Samuel Estreicher, Platonic Guardians of
Democracy, 56 N. Y. U. L. Rev. 547, 563-67 (1981);
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Bruce A. Ackerman, Beyond Carolene Products, 98
Harv. L. Rev. 713, 737-40 (1985); RoNaLD DWORKIN, A
MATTER OF PrINCIPLE 59-69 (1985); LAURENCE H. TRIBE,
ConsTITUTIONAL CHoICES 14-17 (1985); David Lyons,
Substance, Process, and Outcome in Constitutional
Theory, 72 CorNELL L. REv. 745, 751-56 (1987); Daniel
R. Ortiz, Pursuing A Parfect Politics; The Allure and
Failure of Process Theory, 77 VIrR. L. Rev. 721 (1991).

(2) See e.g. Baker, supra note 200, at 1047-49; Brest,
supra note 200, at 134-37, 139-40; Sager, supra note
176, at 427-32; Sandalow, supra note 200, at 461-68;
Estreicher, supra note 200, at 566-67; TRIBE, supra note
200, at 16-17; DworkIN, supra note 200, at 66-67; Ortiz,
supra note 200, at 730-41.

(8) ELv [1980], supra note 2, at 153-54.

(8) Also see id. at 25556 n. 92; do, Professor Dworkin’
s External/Personal Preference Distinction, supra note
22, 965-81.

() Cf ¥z - BHY - | Bk (K8 SRBsikE
UEQFEEUSe (BmE Q) 8247 26
FEVORECHR VO ERERELMONEFUS
(PIHmE SEEE) B VWEREIWV50)°

(8) # Y James Fleming 2" Ely & [# & | QHzw3

SHEN o EHB MK VEE OV 520V WIEE
4 2@ (See James E. FLEMING, SECURING CONSTITUTIONAL
DEMOCRACY 24-29 (2006).) °© Also see Larry A. Alexander,
Modern Equal Protection Theories: A Theoretical
Taxonomy and Critique, 42 Onio St. L. J. 3, 39-51 (1981);
Richard Davis Parker, The Past of Constitutional
Theory—And Its Future, 42 Omio. St. L. J. 223, 237-39
(1981). &R WREY Lk - 11111 QE RO
B | H - HRIK #ig - BHS- - 1R
(8) Ricuarp H. FarLon, JRr., Hzmwmzmzizﬁw THE
ConsTITuTION 89-95 (2001). [ K- {R<H L EIfEL2 v K L4
M| CEBHUQ IV KEY Cass R SUNSTEIN, LEGAL
REASONING AND PorrticaL ConrLicT 35-61 (1996)°
(S) WL R 1R %ﬁnmﬁ@hﬁ._ | ALK
HEX [EHEREREEK] (B4 1<eRdenRi
) ?%ﬁﬁﬂﬂ@ﬁ@ﬂ:oakfﬁ#?ﬁ£$£
ErE IR E R K] (HE) R m) ”© IREEEe
EHEEm 1 oK R RS R TR 57K ]
(IKEKET | 01 %@OAEV PR LA eI D7
YIRS B EHEREN [ K IRE U R o0l
BERCRE K 150 | 1> | K= [1100R]°
(8) See e.g. Cass R. SunstEN, THE PARTIAL CONSTITUTION
24-39, 144 (1993); NeiL K. KoMESAR, IMPERFECT
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ALTERNATIVES 213-31 (1994).

(&) See e.g. Charles R. Lawrence 111, The Id, the Ego,
and Equal Protection, 39 Stan. L. Rev. 317, 355-81
(1987); Linda Hamilton Krieger, The Content of Our
Categories, 47 StaN L. Rev. 1161, 1186-1217 (1995).

(=) See e.g. Brest, supra note 85, at 130-31; Eisenberg,
supra note 85, at 57-62, 69.

(=) See e.g. Ackerman, supra note 200, at 742; William N.
Eskridge, Jr., Pluralism and Distrust: How Courts Can
Support Democracy by Lowering the Stakes of Politics,
114 Yale L. J. 1279 (2005).

(=) See e.g. Robert W. Bennett, “Mere” Rationality in
Constitutional Law: Judicial Review and Democratic
Theory, 67 CaL. L. Rev. 1049 (1979); Scott H. Bice,
Rationality Analysis in Constitutional Law, 65 MInN. L.
Rev. 1 (1980). E8 VO KR [ 3 4]
VTR (B - R — <o RUQDe [oEiHOHE
E] URPC | 30Rk— ] KA IEEE 5040 P 1
= (TRKR[MD 1P -119me

(22) See e.g. Elena Kagan, Private Speech, Public Purpose,
63 U. Cur. L. Rev. 413, 423-64 (1996); Calvin Massey,
The Role of Governmental Purpose in Constitutional
Judicial Review, 59 S. C. L. Rev. 1 (2007).
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