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Foreword

Hiroo SONO and Takeshi FUJITANI

One of the prominent features of the modern regulatory state is its
multiplicity. First, it is often the case that multiple regulatory agencies are
involved in a given field of regulation; for instance, in the US, the De-
partment of Justice (DOJ) and the Federal Trade Commission (FTC) are
concurrently in charge of enforcing antitrust law. Second, the collabora-
tion among public agencies and private actors (again, with diverse back-
grounds) has developed even deeper and more complicated; today, the
so-called public-private collaboration includes a rich variety: market-
based mechanism, regulatory negotiation, self-regulation, to name a few.

On the one hand, for the sake of effectiveness and legitimacy of the
regulation (or perhaps more appropriately, the governance), it is becom-
ing inevitable to incorporate diverse stakeholders into the regulatory
process, to coordinate various regulatory actors, both public and private,
and to harmonize multi-level regimes. On the other hand, however, such
multiplicity could result in wasteful duplication, unnecessary conflicts
among uncoordinated actions, and lack of transparency and predictability.
It is easy to chant the praises of the regulatory multiplicity, but we must
recognize its challenges and risks, too.

In the face of these potentials and challenges, our research project,
New Global Law and Policy for Multi-Agential Governance at Hokkaido
University School of Law, accepts as given the multiplicity feature of the
contemporary regulation as the natural course of development, especially
in this complex modern society. At the same time, we take its accompa-
nying challenges seriously, and seek the legal theoretical answers so as to
achieve better “multi-agential governance.”
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In particular, our focus is on the following questions:

- Institutional Arrangements: How should we arrange relevant
regulatory agencies and stakeholders and coordinate their delegated
authorities and participation, so as to enhance the effectiveness of the
regulatory process without sacrificing its legitimacy and transparency?
What are the key factors for successful arrangements within any given
regulatory field? How about the coordination among the multi-level
regulatory regimes?

- Political Viability and the Process of Learning: Discussion on
institutional designs which tends to focus on idealistic social engineer-
ing often faces two pitfalls. First, any arrangement would not survive
if it fails to satisfy the political viability: perhaps the governance liter-
ature in the political science is instructive; no political actor or social
planner can be the almighty architect of the governance. We must inte-
grate these insights into our discussion. Second, a social engineer can-
not escape her own limits of knowledge; thus the institutional ar-
rangement must be deliberately left open to the new knowledge and
learning; and hopefully it should incorporate the process of learning
through participation and experiments. At the same time, however, the
institutional arrangement must assure the “fail-safe” function, too. Can
we achieve these conflicting demands?

To address these abstract questions in light of a more concrete con-
text, we have organized the “International Workshop: Enforcing Compe-
tition Law with Multiple Agencies” on June 26, 2010 at Hokkaido Uni-
versity. Competition law is particularly interesting from our perspective
not only because of the abundant examples of “multiplicity” as described
above, but also because of the “public goods” nature of competition. On
the one hand, no single actor is apportioned an exclusive entitlement to
the well-being of competition. On the other hand, any regulatory action
of competition will have external effects. This suggests the need for an
examination of the coordination question.
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The three papers that follow are collections of presentations at the
workshop”. Professor Daniel A. Crane (University of Michigan Law
School), after describing the global trend in the institutional design of
multi-agential enforcement of competition law, provides a US perspec-
tive by empirically demonstrating that the interaction between the DOJ
and FTC, as well as between the two governmental agencies and private
litigants often results in unfortunate failure of coordination. However, his
paper also suggests that despite the lack of justification for the US model
in terms of institutional design, there is little political viability for
changing that path-dependent system. Professor Makoto Kurita (Chiba
University Law School) provides a view from Japan by demonstrating
the institutional impediments to effective enforcement of the Japanese
Antimonopoly Act. After identifying the incentive structure of the Japan
Fair Trade Commission (JFTC) from the perspective of public choice and
decision theories, his paper evaluates the surcharge system; the proposed
abolishment of JFTC’s adjudicatory function; and JETC’s frequent use of
informal enforcement measures. His paper also critically analyses the
“JFTC-centralism” and advocates an enhanced use of criminal as well as
private enforcement measures. Professor Akihiko Nakagawa (Hokkaido
University School of Law) responds to Professors Crane and Kurita in
his comments in which he also emphasizes the incentive structure of the
various actors involved. From that perspective, he discusses the pitfall of
a horizontally distributed agency model; the possible justification for a
vertically integrated agency model; and the limits of private actions. He
also provides suggestions for reform in Japan’s enforcement scheme.

We hope that this collection will serve as a building block for the
further examination of the question of multi-agential governance.

* Japanese language versions of the three papers appeared in the December 2010
issue of “Koseitorihiki” (Issue no. 722) together with added contributions from
Korea, China, and Taiwan. The organizers of the workshop are grateful to Professor
Toshifumi Hienuki (Hokkai Gakuen University School of Law) for his support in
making the product of the workshop available to a larger Japanese audience.
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