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! Norbert Reich, Fabrizio Cafaggi. Pierre-Marie Dupuy. Karlo Tuori, Neil Walker, Thomas
Wilhelmsson, Wojciech Sadurski, Bruno de Witte DA 472 2 A > MIEHH 5, 7273,
BREY ORENET SN D,
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EIclo Tk & L, &<KFECEARRIE. FRES, Wb HiF5EE
Fwv b T —7 (network of excellence) #fEV LEiF7-, Ziux, 7% - 23

PR E LTl &L [FUE AR TEAR AL THIKIATIE] LI L T 5]
[ % % T visible hand] &9 7 L—XZifi D [/ 2 X% T invisible hand] % 1
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7, THIR BRI FIR] O, EHEO-ET D T —m v SFEEHRNE,
T RO HEEEOEIR BN ZIERT D72 DICRIRENDIETH D LW I BEIRT, &
W TTER T 2, 2, THEMFE] IAT e =27 FOBERTH S RHK
TLHFELALTND,

3 COM (2001) 398 final.

! See St Grundmann and J Stuyck (eds), An Academic Green Paper on European Contract
Law (2002). Mg, BRINZE Bl - I #IR#ERE (DG SANCO) O )72 A
v 7 T& 72 D Staudenmayer (‘The Commission Communication on European Contract
Law: What Future for European Contract Law?” (2002) 2 European Review of Private Law
249,251) OFHEIT LAUX, Taif7e 2 23— 1 v ~EE B IRIR < ROBEfFFERIC
DNTNDEREZENRAIRTH D, |
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= /) 7 =) (GEERBEAS$FIE; acquis communautaire) (2D TRRET LT
57 % « J)—7& Lando 7 /V— T DI - T lblBIET 7 —F %
BRT DI —a  RRIEMATE S N—T 5705, WD T —T"1
WD THFER) Td o T, %A IR AMEOZRAE Lo FEICT 5 6 fito
ARG EE ZTHTL TR Y | 4 BEZD TSV T EC LV TOR
D&V 5 OEIILRE THRIOIE SN TV D, BElcATIESh Tnbs a—n
v 3ZK1EJF I (Principles of European Contract Law; PECL) & {5 > T,
CBITFMZEREL— L O — B LT RREER L TS, TF - 7
N—T bR OEERREZTITERTH D, 7F « Z7—T7I13ME DR
HI, PECL LT 27 FFEHEZREL TV D, Zhd 20— Dk
F. PECLIB L U7 FFANT—KIMEB R D DOE O FTHIIEH *
=7 OEGE LTIy MAY F&alilcTbo b LT—— “Fifinge’
BB EAEZ  (Draft Common Frame of Reference; DCFR) ~& @l Sh
7o DCFRIZ, W7 W=7 MEINEER~LRERIHSNIR T, 4%
FIHATRE T d 55,

° Cf the establishment of the network of researchers under the Sixth Framework Pro-
gramme for Research and Development (Decision No 1513/2002/EC, OJ L232/1,
29.08.2002).

% “Principles of European Law, Study Group on a European Civil Code’ in Hesselink, Rut-
gers, Bueno, Diaz, Scotton, and Feldmann (eds), Commercial Agency, Franchise and Dis-
tribution Contracts, (2006); von Bar (ed), Benevolent Intervention into Another’s Affairs
(2006); M Barendrecht, Ch Jansen, M Loos, A Pinna, R Cascao, and St v Gulijk, Service
Contracts (PEL SC) (2007); U Drobnig (ed), Personal Security (2007); K Lilleholt, A Vic-
torin, A Fotschl, B-E R Konov, A Meidell, and A B Torum (eds), Lease of Goods (2008); E
Hondius, V Heutger, Ch Jeloschek, H Sivesand, and A Wiewiorowska (eds), Sales (2008).

" Contract I, Pre-contractual obligations, Conclusion of Contract, Unfair Terms, edited by
Research Group on the Existing EC Private Law Acquis (Acquis Group), Principles of the
Existing EC Contract Law (Acquis Principles) 2007; Contract II, Performance,
Non-Performance, Remedies, edited by Research Group on the Existing EC Private Law
Acquis (Acquis Group), Principles of the Existing EC Contract Law (Acquis Principles) to
be published, 2009.

8 Prepared by the Study Group on a European Civil Code and the Research Group on EC
Private Law (Acquis Group), 2008. Z D =17 7 A MIFW T, R Schulze (ed), Com-
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PNFEEL— L O—B LT IRRERE ST LD L&D, FilinE L OBURIIEE
BIZELSERAFT oTnD, ok b, ZhHD7—27 ZLTEY
DFINbEOT Y= FOBERICVHKI2004 OBFEETL. FFE OBLR

TIZHREL TWD EIEEWE, RO Z & iﬂ(‘ﬂ*lﬂi‘ﬂ/f‘%éxé
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mon Frame of Reference and Existing EC Private Law (2008).

 See O Lando, Beale, Letowska, Wiewirowska-Domagalska, Odeker, Schulte-Nolke, and
v Bar, Review of Contract Law, Vol 3 (2007) 245 et seq; as well as N Reich, ‘CFR und
Sonderprivatrechte im “Europdischen Privatrecht” (2007) ZEuP 166.

WBEICBB L TV A b L LT, 7 HRFEHNZDE | see N Jansen and R Zimmermann,
‘Grundregeln des bestehenden Privatrechts?” (2007) Juristenzeitung 1113; ‘Restating the
Acquis Communautaire? A Critical examination of the “Principles of the Existing EC Con-
tract Law” (2008) ModLRev 505; see the different articles in vol 4 (2008) no 3 of the
European Review of Contract Law, as well as in vol 208 (2008) nos 2-3 of the Archiv fiir
civilistische Praxis.

"' M Bussani and H Mattei, Opening Up European Law, The Common Core Project to-
wards Eastern and South Eastern Europe (1996-97) 339 et seq. A4t & LTM
Reimann, ‘Of Products and Process—The First Six Trento Volumes and Their Making’ in
Bussani and Mattei (eds) (2007) 83.

'2 Buropean Centre on Tort and Insurance Law, <http://www.ectil.org>.

¥ COM (2006) 744 final; The Report on the Outcome of the Public Consultation on the
Green Paper on the Review of the Consumer Acquis (no date, no number so far) and the
Proposal on A directive on Consumer Rights COM (2008) 614 final. Z D7 J —> « ~X—
=29 B EE Ot & LT, see ‘Der gemeinschaftsrechtliche Verbraucherschutz-
Acquis. Rechtspolitischer Uberblick und Zukunftsperspektiven’ in Wagner and Wedl,
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TRDD EDOHMA e e =T L —HFfig & | RERERT 2 Ei 5 b
DEZEZLND 33— v LR OISR & ORIZIE, RV
HWEIN D D, SRTOMITIL, F— SN FIES B RERE & bRk LB A
ERTLFICA D THA D E D, L 0RFNARRHE S HIRET HH 30
510, REICIE, RO VRIEA—T o aEE0I—n v ATk
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B> T2 b0 L bnE s 7e—~DFEME LTI —a v
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Do bR, - v o GRIEOER E 3 —a v SEIERF OR K & O
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Bilanz und Perspektiven zum europdischen Recht, Nachdenkschrift anldsslich 50 Jahre
Romische Vertrdge (2007) 293-323.

" European Parliament’s Resolutions of 26 May 1989, [1989] OJ, C158/400, of 6 May
1994, [1994] OJ C205/518 and of 15 November 2001, ZEuP, 2002; and the 2003 Commis-
sion Communication ‘A More Coherent European Contract Law’—An Action Plan (COM
(2003) 68 final). f HFEMAIZES L TWAH IO 7Y =7 b X (T Diana
Wallis Th D, BLidtha 2 HOZOICEIE T m ¥ = 7 b~ OB & din T~
< F—m y/HERPE > THWLFF—27 LB LT 2

> See L Niglia, Beyond Enchantment—The Possibility of a New European Private Law,
forthcoming.

6 eg G Wagner, ‘The Economics of Harmonisation, the Case of Contract Law’ (2002)
CMLRev 995.

7] Baquero-Cruz, The Legacy of the Maastricht-Urteil and the Pluralist Movement,
RSCAS Working Paper 2007/13 (2007); M Kumm, ‘The Jurisprudence of Constitutional
Conflict Constitutional Supremacy before and after the Constitutional Treaty” (2005) Euro-
pean Law Journal 262; N Walker, ‘Post-constituent Constitutionalism: The Case of the
European Union’ in Walker and Loughlin, Constituent Power and Constitutional Form
(2007) 247; M Maduro, ‘Europe and the Constitution: What if This is as Good as it Gets?’
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Y=l NOMBEWES, T - J—T7R0d —n S REMFGE 7 L —
DFAR LIz R0, LI NEER) OG5 WRENERIEICEET 2
BEERIL &2, AR, AEOZTiEE B L9 5 720 0 Sl
ETNOBRICFEZHERREIND, LoT, ZZTEREALLEI &)
D, F—r vy FEL—VO—B LR E LTHESND EZADT
FJFHI RS R E RIS 2 & 2O SCHES (Gegenentwurf) | HAk
ERVERRFIC—E D BEOS M A 7303, BB TR o 3 —o v ko7
oA (33— v R XRIEHFRE L —TRT7 % - F—T Lo E
WLAHICHEL, I—m o LLDONEEZBLHICE L, V7 br—
DA BLHIZE L) 2BEICANDIET LV TH D, I —r v L
DL JEWIEL L, HEORBEIL & HITE, W5 LL T, ffilic k- T
TIREPERET DL EHBEICAN-a BT NabBEEd 5, Lo
T, EHORBICHDDIE._(F—nv v /X)) FEOH = R EER T M

in Weiler and Wind (eds), European Constitutionalism—Beyond the State (2003) 74.

'8 Th Wilhelmsson, Varieties of Welfarism in European Contract Law (2004) 10 European
Law Journal 712; Wilhelmsson (ed), Private Law and the Many Cultures of Europe (2007).
9 R Michaels and N Jansen, ‘Private Law Beyond the State? Europeanization, Globaliza-
tion, Privatization’ (2006) 54 American Journal of Comparative Law 843; see Zimmermann
in connection with U Blaurock, Ch Kirchner and U Spellenberg (eds), Globalisierung und
Entstaatlichung des Rechts (2008).

%St Grundmann, ‘The Role of Competition in the European Codification Process’ in H-W
Micklitz and F Cafaggi (eds), After the CFR—What Future for European Private Law?
(2009).

2l H-W Micklitz, ‘(Selbst-) Reflektionen iiber die wissenschaftlichen Ansitze zur
Vorbereitung einer europdischen Vertragsrechtskodifikation” (2007) GPR 2-15; reprint in
Ernst (ed), Auf halbem Weg, Vertragsrecht und Privatrechtsvereinheitlichung
Deutsch-Polnisches-Ukrainisches Seminar in Krakau (2007) 255-283; updated English
version in Andenas, Diaz Alabart, Sir Markesinis, Micklitz, and Pasquino (eds), Liber Ami-
corum Alpa (2007) 699-728.
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(strukturelle Neuorientierung) T 2D, Ziux, B2 H, Higr & HHIZE
JOHRETER A~ T — 1 NHEOERZZBEIZAND D THDH. 2 K
FAOREONT, 29 LTEBREET AN ED L 272 b DO TH AN EHEICA ST
vFLiznE RS GEVED,

Afgo Ta—nm v SHEIRAEO BPTES] L0 O8I, BUaE
BUCBT D HODHIL BT I —r v S FAEOERGRCIERLIC BT 2 K
ERFr vy TNINATA PEHETHLDTH D, ARICEY, ZHETR
L SN TE RIS 2 HMMM LA T INA S 2 L 2R, EE
OFIZ TR, FAED (D WILE W EEICE 2 ITREOE D) [T
fRAb) 1, ABHEFAE O JEL A5 (von den Réndern her) £ U 5%, Z
T E ST, REFERE LIS I —m v SFEOEROBETH D, R
E SN, TRObOBOR B HEOWERY % ECICEET 2 HE D H DMK
ElCL>TZOZ ENFREL ooTe, TNETOL A, T—1r v Rk
o HBURH - FIR SR, & Vb I — S ERIERFE 7 L — T
X2 b0, BHRNZRGEEIS 3 — 1 v SEFER A OFRRE O B L HE
EMOHET DLV BT, BAMZOLDOTHLS, TF% - J—7

2R SN D REYIWIOSHT & LT, L Raiser, Vertragsfunktion und Vertragsfreiheit, in
100 Jahre deutsches Rechtsleben, Festschrift zum hundertjiihrigen Bestehen des deutschen
Juristentages 1860-1960 (1960) 101 et seq; L Raiser, Die Zukunft des Privatrechts (1971);
as well as F Bauer, J Esser, F Kiibler, and E Steindorff (eds), Funktionswandel der
Privatrechtsinstitutionen, Festschrift fiir Ludwig Raiser (1974). ¥#IZFAVEBERR ~D H K
L LTHITH,

# ] Basedow, ‘Conflicts of Economic Regulation’ (1994) 42 Am J Comp L 423 [Z[EZ L
~SOLOSLIEF I LT Z Ol Al > T 5,

HPECZOFMICHH B O E LT, see Ch Kirchner, ‘Europdisches Vertragsrecht’ in L
Weyers (ed), Europciisches Vertragsrecht (1997) 103, 106; also St Grundmann, ‘The Struc-
ture of European Contract Law’ (2001) 9 European Review of Private Law 505.

B ECHI—u v A BT DHREZ A L T RD——Z ORIT OV TREAID
i CDHdE LT, see St Weatherill, ‘European Private Law and the Constitutional
Dimension’ in F Cafaggi (ed), The Institutional Framework of European Private Law
(2006) 37, and W-H Roth, Rechtssetzungskompetenzen fiir das Privatrecht in der EU
(2008) 401.

% [[WEEDO B O E LT, Schulze (2008) 11; Grundmann (2009). 4% # 1k 13ERIM ST
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D E EPPRVERFICBHRMIC IR SN TV D, ZOBURCEICRIT HME—
DO TBURAY | CHIBIR 72 R 1 R 5 & 22 BRI iE D B T h 57,
Fy b= IZHT 5 GBE. =X — dHiR), REFHIE
(Kartellprivatrecht) . AFEFHEL | MM PELE | ANIERG L, A FIERE -
DRk, ZERNBEREE Rk, BLEE - R EE, Y EAZKOE
Hefb bW o 7o fEII R, ERBRAN STV D E, T, EE ORIHICE <
g—n y "\ FEOHBINFETH Y . HIH CHMEIT 2,

LoaL7Zenn . Bl e — e v SBIET N 2L e ECIEE 7 m o=
7 B X ORERLERLE & OBRICHOW T U DI s, b/ B ko
JREN OPRIZ DN TR LIz E RS GBI, Rk O BIcB T 5
HEoHEREZ . MEARET T — vy ASIRRRICRRE L T & 72, BC I3
7077 LD O FIZ, HREORFEIC KNS TH LTV D, —lo
WRRIZI T 52 DB T, BABORIS JUEEBGRTH 5 Z L &I
R ARRTIEHINET THRML) OFBEHINTHE > TWAH2, 2,
EFEND—a v FED TR economization (Okonomisierung) | & FE5
LOERANEL = ALLE T DL EMIT LD THD, EDLZ
AEFIL, 3 —1 v S \FEORF LN BAEL 23 VELER LT
%, LU, N7 0 77 Aidads v O—HmaRTImE R0, a1
OB D HOEIE, I 2T E — 1 v SEED TBAEREEAL politicization

&7, See Micklitz, ‘The Principles of European Contract Law and the Protection of the
Weaker Party’ (2004) JCP 339-356. fix b L /e P —EADWIZHE, I —r v R
BB 7 V—7 1% TFREER ) & TRERER] ORNCES W EbLbnEF 2
IEEfEM 72T 7 —F 284 LT %, Barendrecht, Jansen, Loos, Pinna, Cascao, and
van Gulijk, Service Contracts (PEL SC) (2007).

M ORFZE L LT, see E Steindorff, EG-Vertrag und Privatrecht (1996) and now N
Reich, ‘The Public/Private Divide in European Law’ in F Cafaggi and H-W Micklitz (eds),
After the CFR (2009).

B ZORBERSNIETOBISMIFIET D, See eg St Grundmann, European Con-
tract Law(s) of What Colour, European Review of Contract Law (2005) 187; J Basedow,
‘EC Regulation in European Private Law’ in Private Law in the International Arena, Liber
Amicorum Siehr (2000) 17.
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(Politisierung) | & L CEiESND L ZAD [HNF R THD, HNF
VREDS Diima NI T 0 7T A3, Bills Lo & ETIEE DRV E
THRWIZHEAR, LEFITmLE DY, EER I L%, T Rz
WCAND Z &I ko THA T — 1 v SEMNEO ST ORBEEZIRT 5 Z &
WABRIZRD 2L Th b, I—1 v/ FAEICBET 2R 0Z < B FEEL—
MIERZESRTTBY (Hiehb ) =AU 7Y XA HiEEEY D lawin
context HBIFE LR 272D XD THDY, HNF U AEBESTHZ LI1X,
ETRBOREEOHT 72 2B FIE O L TR EATARRRPITA I = b L
Wo T BICBET 2B 2 76 L, IO AT HZ LIl D, HNT
VAR, BRI AF XTI Ry T2, ma LRl L 0 X0 & A
HPFRZ R E VD X0 RAER R T m e AP A BTN D,
#zlz, #2395 k. (Okonomisierung) & BRI (Politisierung) & 1%, #iiil
3 —r oy NFEOLEFEIRD I U IROEFO 72D OMs A 229 5,
I 3 — e o SFIERBEWT 2 O i)y GEIED 3 L OWH Lk
BRI L OB RIS 2 FE MM Td 50> (55 WD) A3 S 2 7200,
HHI = — o S FEO FRITK T DB R s ilae & 70 5, Blfilny =2

B Ao T, ER IR DR B LIS 5, LI LA s —HIZBT
2 TEAMEERS L OB T 2 =a— - 77 v —F] BIOH 3 —1 v GEE
#H @) & ik F2a—my N IR FREaI brY—0RH LD
BN IEIRVERNFET 5, Z OB Joerges DAFFEDHFNZH D HDTEN, %
DOFEmITAGENE T T 25 U X4 (deliberative supranationalism) (2 B33 2 4 O FE i
~& o7z, See further references in n 237.

% Niglia, forthcoming |ZEHEH T 7' 1 —FZ 1T DBITORITO R EZ5RFT 5. D
Trubek, “Where the Action is, Critical legal studies and empiricism’ (1984) 36 Standard
Law Review; N Reich, Sociological Jurisprudence and Legal Realism im Rechtsdenken
Amerikas (1967); H Rottleuthner, Rechtstheorie und Rechtssoziologie (1981).

UL LR N EN W TR S &l 25 KRR 228y T A 1 = X
LTd %, See A Bakardjieva, ‘The impact of EU enlargement on private law governance
in Central and Eastern Europe: the case of consumer protection’ in F Cafaggi and H Muir
Watt (eds), Making European Private Law Governance Design (2008) 98, 124 et seq.

* G de Brca and J Scott (eds), Law and New Governance in the EU and the US (2006) 3;
as well as F Cafaggi and H Muir Watt (eds), The regulatory functions of European Private
Law (2009, forthcoming).
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ASEE DT 72 B ARFIRLE & ST ATBE T2 37 B 72 W ERfiR % &
ehd. LWV OWEFORHTH S, KT, BF DT v RDOFEEE
5T 5, BPNEANEO a7 MCET 25 DL O 2 SR+
HT LT DY,

T 8F 2 ANE, #2705 — Rl Ui IE Rk & BT o MFFOBfE % &
7o B9, BEIRFIEIL, BHIZRIEZ & 1287 5 Fhelc W T2 728
HIFEEZ BT 272D, & L CRIIERI XL OITHE 28 U7 ~— R7e )
ITEFLWBRED Y 7 NMe#dT & 2 MUl S 572 D, B 70 F2hR
L ChD, HNT U AORITEBETHZLICLY . BHEDOHIFRIZBIT S
2ODEILRDLIX v vy TEMINT DI ENAREE 2D, EWVHIDL, D
Z &, BEMSIR L OGRFERE, WONCIEBIT (HER - B - Toe) P~
ERILEMITDZ IR DN THD, BFXELRDMNT, BEREERTH
NHEAER Chiv, L& BUaMBEo 2 SO OBER, B X OvEICE
INTZEITH D,

0. 3—0y/ \FEDTEFL | (BATIES) dBUAREL (F/3F
)

R WG OERIC T 21985 & A | iz e BERBUE
A CHAEEFT R O 3 —m v RIEFEROLERDOHER TH D & E 2T
W5,

3 H-W Micklitz, ‘The concept of competitive contract law’, (2005) 2 Penn State Interna-
tional Law Review, The Dickinson School of Law of the University of Pennsylvania 393,
549-586.

* A Héritier and S Eckert, ‘New modes of governance in the shadow of hierarchy:
self-regulation by industry in Europe” RSCAS 2007/20.

% F Cafaggi and H-W Micklitz, ‘Collective enforcement of consumer law: a framework for
comparative assessment’ (2008) European Review of Private Law 391; Cafaggi and Mick-
litz (eds), New Frontiers in Consumer Protection—Combining Private and Public En-
forcement (2009).

% COM (1985) 310 final.
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I—1  SERFELLRR (BEC) OfSrz b5 L, 1990ERMIIE T I3
—R Y NERE] TrY e MERBENTWE TBURRRER] £, )
RGOS T ANR—EREMP LT T L E o7, BNTH T2 77 A%,
-y AT R EAOERICH D (ME—LENT—H L) BE) )&
rote, TOZ EIX, 200440 EUER——HRBRGEE D D O 7= 7210
E BUETIELR2y E) OMA—CECa—r v EET vy e 7 b OBEBRD
e, SBICEITHD, WbWD [HiekE T 7a—F1 (EH»HO
B Bk L OWEEERKY) 13, N1 0 7T A——211fdiC
BOTIHRCR R 5 e G A OD BN——0OMEE & FIGME(L & L CHLfig
L5, lNTSHE2RESE, BINE e — ") ¥ —r g CORfRICHE S
ERHRL, HpOTEY HELZF LTHEEBMIC, BUNEB S ITREED
flix OFHMAFHP L TETWDH, FEIZ, Trd=s MIhhoTnD5
B DG 2N DT D720 TH BURFBE, LD 5 WIXHE AL
LV o T fEI A B U T, INE B RITEEBOR A TEAE> TV o™ %,

AU, LY OBERAEER O 1990LERAIFH D KE T I — 1w S ORERANGER S
NTWEBEOH Y HThoTe, €9 LIEESHORBMIRO LI IZFS WL b7
A9 (F—ny/SEREZROAR) T4abb Ta—a vy GRE] & % TR
LET D725 900,
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12 F M T S SR TS O fEE Td B, See later under Section ITLA.(ii).

B AOBRS BT AL T L 2 L RS THA S, FlxIE, BEBEROSE TIE, BRI

FACEBORSEZE Vol.12(2011) 27



% 1R

WNTTIHE BT D IFHIESLEThH o712 L, BETLLETH S,
I, REETr e R EEERLMFTHEZADLDOTHD, Lol
DO Z AL, HERE LV ORI B W TREE B 25N TND H DT
IFR0M, LA, ZokT 2 oOMEAE BT - T, NS A
T BDICMEL S TND LWV B THBINZR LD THY | FRHZZ

AL, Bl FEOE %O BN TSHO Bl & FAFITRRILL TV D &

D ITHGHNIR b D TH D%, WERE LS, BRWEEL ZOER LSO
HDHFAOH & 72D, MHINFNEDOMO 538 Z D s T 5 ThH
DI = BPAN T & AT NI SIDRICE- &<& & Oh L CIE: I E S S (el
EEORBOR | 1990FENPHICIAE o 72, b TRES DB > /- Suth-
erland DALY L, BMNEBS X, NS Y =27 MIXT
BIHEE OEREBRILT 5 72 DI ERNEOBAITHEER LI Th 5 LA
REE % HRT 2 -0 0BAREgY — & LT TH RN E S 250 LY,
O L DH AL ORA Z SCFHE Y |\ Lz, L L, BINEE R
I TIEELRD o, ILfiREI T 0 Y e 7 NN LIEHEE T O
DUGT~DFHET L, BEOL(LEZRLTND, 5%, HRNNES
EWo ot NI, HEREEOREEEZ HIEREN KL e o7, 1M
BHEOBRIT, MREOWHEELRICE > TP, B0 & Liks
EOWFROREEZ YT 52 L 2Ek L, BROWMEE VW) a0t
T ME——WEREOL BN T—REOKAEZ L)Y T 5 72 DI FIH

ZEDFHHAEL > T, N Y ORBIHER — —(/NVUEOREZE LTV D,

O HEEEE R LT 537 & LT, Michaels and Jansen (2006) 843.

1 Ch Baldus and F Vogel, ‘Kompatitives Vertragsrecht’: ein Harmonisieungsmodell,
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11 European Law Journal 343.
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Safety and Product Liability in the European Community, EUI-Working Paper, San Dome-
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20 See <http://www.europeanconsumerlawgroup.org>, comments on the Regulation on

consumer protection co-operation, ECLG 134/2004.
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ZUOMC & W) BIABAFAET S, See Zeitlin, in Zeitlin and Pochet (eds) (2005); Smis-
mans (2006).

222 Qee Chapter IV, 11, 3. with concrete references.

25 B e o To MBS OBRIAWVEEAT & LT, see F Cafaggi (ed), Reframing Self-regulation in
European Private Law (2006).

FACEBORSEAFZE Vol.12(2011) 71



% 1R

W), HATERE A BRI L, BEN RS LR 2R EO LD LT 57D
FHAL v ER TV, B b 6 ERICITLZ2ICET 21528 IRT 5
Z & (F592/59/ECH,  ZAUIE200 14 ICFE452001/95/EC* & 7p 5 72) A
BURMINIMETH D Z EMHEMNTR ST E W ERT, Zoart 7k
WRET 2—77, 2087 FENBERIZREICH —EANELRSNTE
THY, SHIZARLEIESE~BIRE UGS (—A 2R 222 BT
51E452001/95/EC Y —EANEIET 52 108D T=a2— T 71
—F ] OIERIZH LT EZTD HEILINTHRY), ZOao=a
T A MIBW TR bR BIGE, FEFMBRICE LFER - WS
MBIRICE &, —EDZ A T ORK LOMER] « TSV TIERHRAI 2 S
DTHLINARRFES 2T DB L T, FERELEER O EEME O LK
Th b,

FRRIBORHTE (OMC) 13AESBOR & 7 EEICHR SN TW D, FAED
HERRO DS, FCB LR EIME Y e Y= 7 MICEE LT, EOFRH A
REMEZ AT 5 2 & LIEFEHNDITRB SRS 2, BINERSH OMC ©
A —m v SFYE LV DITHEEISN TWAEME T rY 27 h b
JERT D2 EHFBRKLTND E WD Z &R0, HRBURIZB T %
OMC DHRER L OMEEI & | BHIIFLE O T T O O FTRENME & ORI X
—EDOEBSE R BB, NVTNOHEICZEBN TS ECITHEREZ A L TH7Rw,
ZOZ LIFHARBOROFEE TII A TH 5, BRNBKIEOFEIE T, —
B THRIZH D OO, BT LLIETIEZRY, HEERE, B,
BB | Fik, e & 2R SN T O — L ORARIC BT 2 6RE. T740b b
EC RMED LS, HHIAIENEIZ B4 2 HERE A EC 134 L T 2723, A RRIEFL
EBFEZ (9 —o v (EyEi Ik » TESHX AHEREITA L T

21 0J 1228, 11.8.1992, 24.

#5 OLLI11,15.1.2002, 4.

6 F Cafaggi, ‘Una governance per il diritto dei contratti’ in F Cafaggi (ed), Quale Armo-
nizzazione per il Diritto Europea dei Contratti (2003) 183; W van Gerven, ‘Needed: A
Method of Convergence for Private Law’ in A Furrer (ed), Europdisches Privatrecht im
wissenschaftlichen Diskurs (2006) 437; now F Cafaggi, EUl Working Paper 2007/26.

T See the numerous writings of Weatherill in Cafaggi (ed) (2006) 37. L7xL72n3 5, J
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Basedow, ‘A Common Contract Law for a Common Market’ (1996) 33 CML Rev 1169 [%
TERARIL & U TR ZAKI3085:0FI & F3R T 2,

8 H Collins, ‘The Freedom to Circulate Documents: Regulating Contracts in Europe’
(2004) 10 European Law Journal (2004) 787. 4z, BN ZESIIAFERBGEE O
JNZ 8 U CHE R RIH A IR ST D L WO T A T 4 T &I LT,

29 H Collins, ‘EC Regulation of Unfair Commercial Practices’ in H Collins (ed), The
Forthcoming EC Directive on Unfair Commercial Practices (2004) 8.

20 Directive 2001/29/EC, OJ L167, 22.6.2001, 10.

21 Article 6 b) Directive 2005/29/EC, see G Howells, chapter 7, in G Howells, H-W Mick-
litz, and Th Wilhelmsson, (2006) 195.

232 See Article 6(4) of Directive 2001/29/EC.
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22 Of@AlZ-DE | see H Muir Watt and R Sefton-Green, ‘Fitting the frame: an optional
instrument, party choice and mandatory/default rules” in H-W Micklitz and F Cafaggi (eds),
After the CFR—what Future for European Private Law (2009).

1 See E Terryn, ‘The Right of Withdrawal, the Acquis Principles and the Draft Common
Frame of References’ in Schulze (ed) (2008) 145.

2% Case C-481/99 Heininger [2001] ECR 1-9945, ECJ, 13.12.2001.

26 L ENHTE LT, see G-P Calliess and P Zumbansen, Rough Consensus, Running
Code: A Theory of Transnational Private Law (2009).
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#7 See G de Burca and J Scott (eds) (2006); G de Burca, ‘The Constitutional Challenge of
New Governance in the European Union’ (2003) 28 European Law Review 814; Walker
(2005) 581.

%% Ch Joerges, ‘Transnationale “deliberative Demokratie” oder “deliberativer Suprantion-
alismus”? Anm. zur Konzeptualisierung legitimen Regierens jenseits des Nationalstaats bei
R. Schmalz-Bruns’ (2000) 7 Zeitschrift fur Internationale Beziehungen 145-161, the same
author, ‘Deliberative Supranationalism—Two Defences’ (2002) 8 ELJ 133-151.

29 Cafaggi (ed) (2006); Cafaggi and Muir Watt (eds) (2008); same authors (2009).

Mg —m  NFEIZE LT, see Micklitz (200) 215, updated English version in Liber
Amicorum Guido Alpha Private Law Beyond the National Systems (eds) (2007) 699-728.
BRI R FE D — R RIADZFENZ DT see F Cafaggi, EUI Working Paper 2007/26,
pp 10 and 18; St Grundmann and D Mazaud, General Clauses and Standards in European
Contract Law (2006).
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%6 See P Rott, ‘Effektivitit des Verbraucherrechtsschutzes: Rahmenfestlegungen des Ge-
meinschaftsrechts Studie im Auftrag der Bundesanstalt fiir Landwirtschaft und Ernahrung’,
2006, available at the homepage <http://www.leaderplus.de/download/pdf/04HS033.pdf>.

YT See P Craig, EU Administrative Law (2006) 789; T Tridimas, The General Principles of
European Law (2006) 418; M Dougan, National Remedies before the European Court of
Justice (2004).

#% See J Lindholm, ‘State Procedure and Union Rights, A Comparison of the European
Union and the United States,” PhD thesis, University of Umea, Sweden (2007).

9 See Cafaggi and Micklitz (2008) 391.
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%0 See Regulation 2006/2004 on Co-operation of national authorities responsible for the
enforcement of consumer law, OJ L364, 9.12.2006, 1; further, S Kaye, ‘Regulation EC
2006/2004 on Consumer Protection Co-operation’ in G Howells, A Nordhausen, D Parry,
and Ch Twigg-Flesner, Yearbook of Consumer Law 2007 (2006) 417.

1 RERLIEZBI LT, see An analysis and evaluation of alternative means of consumer
redress other than redress through ordinary judicial proceedings—Final Report, Study for
the European Commission, (hereinafter Stuyck Report), available at <http://ec.europa.eu/
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52 E4iIZB L CL see Green Paper, Damages action of the EC Antitrust rules, COM
(2005) 19.12.2005, 672 final and now the White Paper on Damages actions for breach of
EC antitrust rules, COM (2008) 165 final.

%3 COM (2007) 99 final, 13.3.2007.

»% Study commissioned by DG Sanco on the effectiveness and efficiency of collective
redress,  <http://ec.europa.eu/consumers/redress_cons/finalreportevaluationstudypart1-
final2008-11-26.pdf> and study commissioned by DG Sanco on the problems faced by
consumers in obtaining redress for infringements of consumer protection legislation, and
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cons/finalreport- problemstudypart1-final.pdf>.
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ters—A policy area uncovered, EUI PhD thesis (2007).

%8 Micklitz (2005).
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266 BIEM E(TIZBI LT, see M Sengayen, ‘Recent Judgments of the European Court of
Justice and the Elusive Goal of Harmonisation of Product Liability Law in Europe’ in Ch
Twigg-Flesner, D Parry, G Howells, and A Nordhausen (eds), Yearbook of Consumer Law
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Reich (2009).
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Cafaggi, EUI Working Paper 2007/26, p 10.

%% St Grundmann, W Kerber, and St Weatherill, ‘Party Autonomy and the Role of Infor-
mation in the Internal Market—an Overview’ in Grundmann, Kerber, and Weatherill (eds)
Party Autonomy and the Role of Information in the Internal Market (2001) 3.

29 See Micklitz and Reich (2009).
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10" See Wilhelmsson (2004) 712 at 723; J Stuyck, ‘Patterns of Justice in the European Con-
stitutional Charter: Minimum Harmonisation in the Field of Consumer Law’ in L Krimer,
H-W Micklitz, and K Tonner (eds), Law and Diffuse Interests in the European Legal Order
(1997) 279.

' F Henning-Bodewig, E-commerce und irrefiihrende Werbung, Wettbewerb in Recht und
Praxis (2001) 771.

2. COM (2006) 744 final Green Paper on the Revision of the Consumer Acquis, p 10 and
Consumer Protection Strategy 2007-2013 COM (2007) 99 final, p 7.
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> M Reimann, ‘Product Liability in a Global Context: the Hollow Victory of the European
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