
Title 国際技術標準と必須特許（2・完） : 技術の競争に関する国際ハーモナイゼーションの観点から

Author(s) Hazucha, Branislav; 佐藤, 豊//訳

Citation 知的財産法政策学研究, 35, 111-137

Issue Date 2011-09

Doc URL https://hdl.handle.net/2115/47323

Type departmental bulletin paper

File Information IPLPJ35_005.pdf

Hokkaido University Collection of Scholarly and Academic Papers : HUSCAP



 

�������	
�� 
������������ ����

�������	
��
��������������� ����

�

�

 
 

�

Branislav HAZUCHA 
��� � �����

�

�

����� !"#�$%���$%�

�

� � ��� !"#$%&'()�*+,-. /01'23456
78+,-. $9:';(<=/>/?@(AB1&CD/EFGAH

IJ6K'L4MNO'L4APQ'R;(ST/EFG/HU$VK8

;(�W<;(XYA()+,M�Z&'[\]^_$`a&'L4$

b&'cd%eAf-gh1Rijkh'lm/no78;(�W4XY

A8()�*pq+,$9K68rs&'tu<v(8wx/XYAy&

'fz*����{$b|&'1}/~�M�}��456K'4K�

L4P�'��R�

L/���/�$X�gh��gh1;(/+,-�Y/*�$78;(

�����P*�����$9K6�EF*CDMB1&��G/�'

�/���&'R�J4�8=/���7��/���$ *'R;(A

¡¢&'£¤/¥¦/*�$78� � ��� !"#/ �������� ¥¦
/��$()+,456�§gh'�/A�'n¨P8	�
��¥¦/��

$()©ª«P7¬­*cd%e®�k/¯b$°J6K'�/��'R�

���������������������������������
���±²$oQ8Christopher S. Gibson, Globalization and the Technology Standards Game: 
Balancing Concerns of Protectionisms and Intellectual Property in International Standards, 
22 BERKELEY TECH. L.J. 1403 (2007) M`³R�



´µX� 

���� �������	
�� 
������������

���� "#�&'(
)*�+,�

�WAB1&¶QCD<=/·¸A�¹M�1k&�º�78»o�/

¼¤$½�&'R
������ 	��� 4 �������� ��� 78¾¿/Ào/ÁÂMN
O'RÃ�8Ä���pq�*ÁÂ8&*ÅÆpq�*�Ç<pq/ÈÉÊ«

$%&'�/8�����/ÁÂ8&*ÅÆ��/ËÌÍÎÏÐÑ<~ÊÒ

ÓÔ]$b&'��/Õ"5$%&'�/8����W/�z$%&'ÁÂ8

&*ÅÆ8pq�*�ÇMÖ×5pq��MØÙ&'�zÚÛ�P�'R�

;(/ 	�
��¥¦4Ü(/ 	�
���	�������� ��������� 
�������� ���� ��������

���������� ¥¦/�§$9:'ÝÞßMàá51âB8��� ���!�� 4 ���� ��

"# 7¾¿/ßMãä51RÃ�8Ä�W78+,�Z$%5678åæ®
456çÆè'���8é�I4}C$ê&'ë�A��ìí�P�'î

4Û�Rïj$8	�
��¥¦/01'ðñòóô78¥¦õ!Aö÷�P��8

;(�W$�J6åægh6K'L4P�'R¥¦ø/ùÊúÏ78ûk

h1¤/;(XY/üA��P��8K�*'ý(XY�ùÊúÏ�kþ

�gh6K'R��-gh1¥¦ø/ùÊúÏA�ûgh6K'L4$b

568L/à�/0��*�(	XY<
(/�W84�Å:v(�W�

k�Q*¯bA�J1R	�
��¥¦78;(��ø/`¸MX�&'ý(

XY�k
é&'��456æ�gh1/P�'Rgk$8��/��/

0��*ñ]�]78	�
��¥¦M���h*�/P��8��à�/g

k*'pq���M�d&'��G/�'�/4ij1RLhk$��8

�¤/cd%e®�k8()�*+,-$9K6 	�
��¥¦$b&'fK

¯bA��1/P�'R�

ïj$8!�� 4 "# 78�WA?¥¦/�Z$)568EF*CDMB
15�'1}$780$��/��Û�P���Y$9:'01'EF*c

d%e®M�Q� P9�!FA�'4ãä&'R	�
��¥¦/�"8

���������������������������������
Û��See Jaesun Wang and Seoyong Kim, Time to Get in: The Contrasting Stories about Gov-
ernment Interventions in Information Technology Standards (the Case of CDMA and 
IMT-2000 in Korea), 24 GOVERNMENT INFORMATION QUARTERLY 115 (2007).�
Û��See Heejin Lee and Sangjo Oh, The Political Economy of Standards Setting by Newcom-
ers: China’s WAPI and South Korea’s WIPI, 32 TELECOM. POL’Y 662, 669 (2008).�
Û��See id.�

()pq+,4!#2$����$�%#���

�������	
�� 
������������ ����

	�
��¥¦/�ZA%&gh1�ßP8	�&��¥¦7&P$��/H'/�

�$��8�Y��k¡¢M(6K1R��8)EF/cd%e®7&P

$ 	�&��¥¦/��/1}$��**+M,569�8	�&��¥¦7Y�/

�¤/0��*ñ]�]A¬�`a56��51-].Î*¥¦4*J

6K1/P�'R�

/0 *'12$�J1/78Ü(�WA8(3/�Y®Mb44&'

5n¥¦M�Z&'1}$8(3+,456 	�
��¥¦/�§MX�56

K14QP�'R�6/789:�Y®AÝ;;<G/�' *J1¥¦

M�§56K11}85n¥¦/�§7Ý;=>�*�<È]?ÏM×@

&'�Y®/�ÏôMK�$AB&'�4K���456ükh6K1R

�Åj68Ü(�W7 	�
��¥¦/CDMEF P9�8=h7£¤/Ü

(/789:GH/�Y®A����$9:'ò]I]P�J11}P

�'R	�
��¥¦47 *�8Ü(�W7 	�
��¥¦M()+,456�§

gJ'L4$�¹51RK¨/�L/0F*ÝÞß/no78Ü(�W78

¥¦A��Y�$¬�M:¸hkh'L4<8��¥¦A>/¥¦44�

$N§&'L4APQ'L4MX�568¥¦/OPQM��-].Î*

�/4514K�L4P�'Û�Rgk*'ÝÞß78��RSPH'/�

���$�J1()+,A��5*�J14K�L4P�'R�

pq+,/%TG<(3ý/%´&'cd%e®4/Uz$��8;(

/ ���������¥¦7� � ��� !"#/+,456()�$V�gh
'L4$�¹51R�������� ¥¦78��8� !"#pq$%&'
0��*�Y®/noP�J1W]ñÎÏ4/Uz$��%�gh1R�

Åj68�������� ¥¦AX^[ôgh1�ßP78>$Rn/()+
,456�§gh18�'K7�§�YP�J1¥¦7��5*�J1R

Z5[8>/\o/]"&'¥¦P�' ����'((( < 	����� 7X^[
ô/��P�J1R�������� ¥¦7;(2y/¥¦4^jkh6K'
A8!#2$/�*�/_à7Êù«�_<W]ñÎÏ4KJ1ý(XY

$Øygh6K'Rgk*'ð`ÏùXÌÎ~]Ô78aY-A�h1L

4P��8L/L4A;(�b¾ýP/aY�cd/ef�*gh4*J

1R�

���������������������������������
Û��See id., at 668.�



´µX� 

��i� �������	
�� 
������������

	��� 4 ��� 78+,-/pq�ÈÉÊ«<�W/�z$�Åj8pq
��/ÐÑ<Õ"5�jk4*'4ãä&'ÛiR	��� k78Ü($9:'
� � lm� � ��/� !"#/pq+,/�§/�Mn·58o¨/�
�Ppq+,/�§/Ïp]X$ÝÞA�J1L4Mq56K'R� � �
�/� !"#ø/ ���� pq/�§$oQ8Ü(/r��*XY�k
fK¡¢A,gh1RÜ(/01'r�/cd%e®7��sà*�Ç<

pqMy&'ç�$*�J11}$8Ü(�W7pq+,/�Z/��/

��P!F*tuzM('$)56EF*CDMvw'L4APQ1/

P�'R4L[A8� � ��/� !"#/+,�Z�Y/);$80F
*Ü(/ñ]�]78&P$��©ª«/r��*XY4*J69�8

���� pqMxy4&'� � ��¥¦$!#/��{/�'pqMØy
56K1/P�'R=/âB8Ü(�W7+,-�Y$�J6pq�*�

zM(68Y�$b56+,M�§&'��l(&'L4$¡{M|&L

4$*'R�

51AJ68�W7pq+,/�Z$9K6=/Ö}®456EF*C

DM~�L4A��P�'�//8+,�Z/.ÓúÏM�����Îô

Ó]«&'!FA�'4K�L4$*'R4�Å:8���Y/0F*c

d%e®/c�$¯5*K��$&'L4A�FP�'R�W/+,-.

ÓúÏMtu&'4/��78
�%�. $b&'!F*+�/Ö×4

K��P��&'L4APQ'R14j�8)* 7£¤/tu/r��*
�W4��P8� !"#/=h�h/��/pq%�/��/��P8


�%�. $!F*+�MÖ×56K1R=h$��8)* 78=h�
h/��/� !"#$9:'pq+,/�Z$)56zZ�*CDM

~�L4APQ1/P�'R�

�

���� ��	
��-.�/0�123��
45�67�

pq+,/�Z$9:'�W/CDA��56��*+,�Z�%�

'K7r�/�Î�]Wù_ø+,�Z/CDAW[ô58+,�Z/�

���������������������������������
Ûi�See Jaesun Wang and Seoyong Kim, Time to Get in: The Contrasting Stories about Gov-
ernment Interventions in Information Technology Standards (the Case of CDMA and 
IMT-2000 in Korea), 24 GOVERNMENT INFORMATION QUARTERLY 115 (2007).�

()pq+,4!#2$����$�%#���

�������	
�� 
������������ ����

Y$r�/�Y®A¬�`a��4*J1L4$��8��/¥¦$��

{/�'pqM�¸&'L4A�I5K/�8=/��4��Ajk4*

'Rno/���78��*¥¦�k78K�*'��{/�'pq�þ

�&'4K��/P�'R&P$�¶1��$8+�� ¥¦/��~�®
78����P�J1pq$Ý���½�56K1R~�®78+�� ¥
¦$��{/�'pqM�¸&'L4Mè�51/P�'R>¨P8nZ

/ÁÂM�J�8��{/�'pqM�¸&'L4MV}'L4���P

�[�R=�51ÁÂ/no78��¥¦$,�5��4&'&¶6/�

Y®$b56��P��{/�'pqMÖ×&'4K��/P�'R14

j�8��,� 4�ôÓ]^7 ��
� ¥¦$9:'N§/1}$pqM��
PÖ×51R�

H�* É~Êpq$%&'pq+,/�Z$oK68��{/�'p

qM%¡gJ'L4*5$8�Z/�ß$9K6&P$¢£-565I�

4K��¤Mè�&'L47¥¦/YP�'R5�5*Ak8&¶6/c

d%e®Apq+,/�Z/1}$õk/��{/�'pqM��PÖ

×&'L4$��&'Å:P7*KRL/L478tu/� � ��/� 
!"#$%&'pq+,/�Z$)56���1R£¤/]"&'cd%

e®A+,-�Y$%¡56K11}$8��{/�'pqA+,$§ü

�Ih�'12$��8%´&'cd%e®�$¨©%e<ª«%eA�

�1R=hïj8+,/N§$)568^ÉúÎÏ¬/¡­KA�w'�

�*��{/�'pqMè�&'4K�8®5�*+,-$b&'ù.Ó

]¯M¼°&'$7��MF51/P�'R�

����8��*pq+,$9:'2${$b&'ù.Ó]¯�'K7

2${/CD4K��/78-�� ¥¦/�Z±²$Å1�8(3/"#�
Y®/ç�$��*³´M¡j'�/P�J1R(3/"#�Y®7+,

-.ÓúÏ/±²$Å1J6EF*CDM~J6K11}$8=/ç�7

gk$EF*�/4*J1R�)
� 78��� !"#à�$9:'tu
/+,�Z/µ$�J1�%P�'A80456=h�h/(3/"#�

Y®�kÐ�gh6K1R=hïj8�)
� A��Û�����$8`a®$
b56X^[ôgh1+,$õ¶2$A·Ih'�"$7=hM��P



´µX� 

��¸� �������	
�� 
������������

^ÉúÎÏ&'L4M��¹:'L4Mºm51L478g56»�$¼

5*KÛ�R�)
� /½m78+,�Z$`a&'XY/*�P�2$v(
/ñ]�]/¾�k/¯�$°J1R=/¿z7 �)
��AL/ù.Ó]¯

MÀÁJÂ'Mj*KëÃ$fz*�/P�J1R�)
��78��42$

{®/c�4/ÄÅM�'4K�ÁÂ/¿P+,$2${/�'pq/

�¸MV}'��8ÆòW]M¼°51/P�'R�

�)
��$�'����{$b&'ù.Ó]¯/¼°78�Ç"#WÏ~

_<ÈÉ$%&'����$9:'tuXY/ÆÔWÊÎMfË*�/

4&'FÌ$�*�/³´MM:1�/P�'4/ãäA8£¤/F®$

��,gh6K'RK�*'����{$�ÍÎgh*K-].Î*+,

M�§&h�8wx<ùÔù/ñ]�]$b568tu/ñ]�]4Ï5

�]Ð&'�ÑM¡j65I�L4$*��Ò*KR��8� � ��/�
 !"#$%&'��+,7��5*�J11}8tu¥¦AÓK��$

�§ghh�8>/�b$¥¦MCD&'�ÑM�DPQ'��GA�J

1Rtu��/¥Ô<8��+,A���$�§gh'L4$�'Õóô

Ö]ÊìBMijh�8L/×Ø7sà$���*�/P�J1R!#2

$/¡Ù$%&'tuXY/fz*.©ÚÎÏMVJ1tu¥¦A��

�$V�ghh�8tu/ñ]�]A8+,$§ü�Ih1����{/

ØÛM"�1�Ç"#pq/����$9:'fz*ÜÝMÞ(&'L

4AÕ�Ih1R�

� � ��/� !"#$%&'tu¥¦/�Z/�����k8£¤/
ñ]�]A &.�+��Áß¿P2$M^ÉúÎÏ&'L4$"�56K1R

=hk/ñ]�]/�Æ¤¶78����{M��P%T51R14j�8

[`òó.Ï78¥¦PN§gh'à½áâ-pqM��PÖ×51R>

¨P8£¤/v(ñ]�]/����{$b&'ù.Ó]¯7/0 *'

�/P�J1R=�51 *'bã78��Û���M"�6��18v($

9:'����{/EFG/HI�$�'�/P�J1R14j�8ä«

?]2$78~äÈÏåÉÎÏôæ«ñÎçAèéèêMëÑ&'XY�

���������������������������������
Û��See, e.g., S.L. Wilkinson, They’re Stealing Our Diamonds: The Standards Assaults on 
Patents, 8(2) CAN. INTELL. PROP. REV. 193, 197 (1991); Bekkers and Liotard, supra note 1, 
at 120.�

()pq+,4!#2$����$�%#���

�������	
�� 
������������ ����

kHì/ÓÉíò~`M3î&'L4M��458=/âB8~äÈÏå

ÉÎÏôæ«ñÎç7ï�!�YPEF*CDMvw'L4A��4*

J1/P�'R�P$8�IóÊ78Æ^ÓÉXAØy&'ÉÎÏðÎôñ

�ñ^$%&'2${òd/ódô�45689�=��õX«/¡­KM

ö÷*�gh1R=/âB8�IóÊ7�$ÉÎÏðÎôñ�ñ^/ëÑ

Møùgh8��?1$ú@56K1��ø/`¸M�Ih1/P�'R

����{/EFG/HI�$�'Sû$��8��� !"#à�$9

:'r��XYP�J1�ôÓ]^/ç�78� � ��/� !"#$%
&' )����¥¦$,�&'1}$!#/����{/ØÛ4N§$)568

�*�/³´MM:1R�

� � ��/789:ÕóôÖ]ÊÈ]?ÏMü�&'tuXYAÕó
ôÖ]Ê/Ðý$!F*pqMé(&'1}/þ��µM&}1�ßI

P$78-���¥¦$,�&'1}$!F*2${/��A8v(XY84

�Å:�ôÓ]^/��*8õ¶A������51¤¶¾ý$7 
&.�+��Áß$�'^ÉúÎÏ�¡M5*KXY$��Øygh6K'L

4Amk�$*J6K1R51AJ68"#�Y®78þ�$)58��

/Ý�¨$b56 &.�+��Áß$��>/"#WÏ~_lm��/ñ]�

]$b&'!#2$/^ÉúÎÏ�¡M�}'ù.Ó]¯M�§51/

P�'R�ôÓ]^A82Z/�¸��$��%Åk*K"�M	
51

1}8�¶A�â51��/¤7��7*KR5�58�ôÓ]^7 )����

/ -���¥¦/�§$!F*2$/��¤M�ÎôÓ]«58������k

�����IP/�8i ¶�ù«�~«8
òÊ�Î8Òäù8W]ñÎÏ�
/üA�ôÓ]^4/�PÊÓÏ^ÉúÎÏ��$��!#2$/^É

úÎÏM('$ùIJ1/P�'R�

L/12/¿8)����7�����$8KÅï' IPR Policy 4 Undertaking M
��51R)����7 �)
��$�56�����*§�P�J1AÛ¸8)����/

pq+,$9:'����{$b&'ù.Ó]¯78�)
��/ù.Ó]¯

<�ôÓ]^/!#2$/^ÉúÎÏ$�'ÜÝ$����112$�

�*³´MM:6K1R=/1}8�§gh1����ÆòW]78-.

���������������������������������
Û¸�)��� /Ð��4*'+¦7 �)
� ���¬­*�/P�J1R)��� /Ð��78
ñ]�]$�Åj8
��%*Ã=/>/%´&'cd%e®$¬AJ6K'R�



´µX� 

��Û� �������	
�� 
������������

ôñù�ô/ù.Ó]¯$xyM9K6K1R)����/�6/Ð��78

&.�+��Áß$��>/ )����/Ð��$b56õ¶/����{M^É

úÎÏ&'��M���/ *�/����0��� $"�&'��A�'Rgk$8
^ÉúÎÈ]7 )����$��$8!#2$/^ÉúÎÏ$)56F�&'

^ÉúÎÏ¬/)HìM"�&'��M��R�
.�
���%� $��8)����/

Ð��A^ÉúÎÏM�Ø&'L4A��47*J1�//8=/1}$

7�¦*�ûA�Zgh8��$¯51�"$7fz*��A�gh'L

44*J1R̂ ÉúÎÈ]A^ÉúÎÏM	
&')$78)����/pqè

â.Ó�^_/%´�L/�Z�k�Û�w¾3$ )����$"�5*:h�

*k*KRL/ *�/����0��� M	º&'Ð��78)�����k��5*:h

�*k*KÛ�R�Åj68Ð��A *�/����0����$¯51�"$78>/Ð

��7��Ð��$b&'^ÉúÎÏ�¡M	
58I17&P$�¡5

1^ÉúÎÏM�ù&'L4APQ'R�

�����/ �
.� 
���%� 4 *�/����0��� A8 ���ÖLgh6K1�L�
����4����{®/c�4/ÄÅM�'�/P�J1$���Å

kw8f!*¯�82$v(/ñ]�]�k/¯b$°�L4$*'Rv

(XY�k/ �
.�
���%� $b&'fK¯�78��/ )��"�Ñ$b568

)��Á����/ )*�12Á�$Ý��Û�ÁlmÛ¸ÁÞ¯P�'4/��/

#ç6A,gh'IP$¥J1R=h$b58)����7�����/ �
.�
���%� 
M$%58?1$8��&'G/HK(Z�* �
.�
���%� M���i�$�§
51R?5K)§ü/¿P78)����/ð`©Êð]78������{A

��gh'+,$!F*�+P�'4V}kh'�"$78{c®$b58

&.�+��ÁßP/����{^ÉúÎÏM�}'��My&'R{c®A

^ÉúÎÏM	
51�"$78ð`©Êð]78{c®$=/âFM¼

j'���}'8�'K7ð`©Êð]$b56	
/æ,M"�&'�

��}'L44*'R�

pq/+,-$9:'�P*�6/cd%e®/c�/�P-ULM

.'1}8&.�+��̂ ÉúÎÏ7®5�$8pq/+,-$9K6/Zg

h'0]«Xùó.jk$b&'�z�4ü*gh6K'RgIÂI*+

���������������������������������
Û��L/x,M�s�k5}'1}$8)��� 78�µ$%&'¥Zlm¥1M23
51R23745�ì56K*KR�

()pq+,4!#2$����$�%#���

�������	
�� 
������������ ����

,-�%<-].Î*6��Î�]Wù_/����ÆòW]$%&'

�Ù�
�$�h�8=�51�%/��7 &.�+��Áß¿P/!#/�

���{^ÉúÎÏMF�&'ÆòW]M�§56K'ÛÛR�ýAükh

'/78ÉÎð]Õóô"#<ù.ò7]WÊÎ/+,-�%P��8=

�51�%A�§&'«]«78��{/�'pqA{c®/"�/¿P

+,$�¸gh1�"$78��pqM��PÖ×&'4K��/P�'R

2Z/pqà�$ûJ6V}kh'�ý��'R&.�+��̂ ÉúÎÏ7�

�¤/�"$�I���&'�/P7�'A8>¨8� !"#/+,$

%5678&.�+��̂ ÉúÎÏ/8!�*9§$%56%e®�$¨©%

e<ª«%eA��1��A8&P$£¤:;gh6K'R�

�

-���¥¦$,�&'1}/!#2$/^ÉúÎÏ$%&'Sû$�h

�8ÓÉíò~`<ÊÓÏ^ÉúÎÏ/F�Mª]Ï451^ÉúÎÏ�

�A\E/CDMB156K'L4AÅ�'R!#2$/{c®7ÊÓÏ

^ÉúÎÏ��/��®4*'L4A��8=h$��!F*pqM<ì

�'K7��P¸�&'L4A��4*'R>¨P8!#2$/{c®4

/ÊÓÏ^ÉúÎÏ��M�â&'1}/=~ÎôÆ]ô[\ò-M¢

1*KXY78!#2$/&¶6/{c®$b56�*�/ì/ÓÉíò

~`M¡­Å*:h�*k*KRL/L4782$?¥`¸®$4J68

�¥Ô*!#2$/Æ]ô[\ò-My&'>�/]Ð®$�56ð`

ÏùXÌÎ~]Ô4*��'R�

=/âB8����{4×Ø�*pq��$��8����/ÐÑA?

x�$³´MM:'L44*��'R-���¥¦$9:'��/XY/�i�Û�

&¶6/!#2$$%&'
�$x¹K68.�/��3�00���8-������������� 
4 3����3�������� 78-�����$9:'fz*ç�48!#2$/Øy�

5�7×Ø�pqÕóôÖ]ÊÐý4/�$%´GA�'L4MüK5

���������������������������������
ÛÛ�See Mark A. Lemley, Intellectual Property Rights and Standard-Setting Organizations, 
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CIR. B.J. 227, 232 (2004); Mark A. Lemley, Ten Things to Do About Patent Holdup of 
Standards (and One Not to), 47 B.C. L. REV. 149, 153 (2007).�
��¸�See, e.g., Mark A. Lemley and Ragesh K. Tangri, Ending Patent Law’s Willfulness 
Game, 18 BERKELEY TECH. L.J. 1085, 1092 (2003).�
����See, e.g., Kim Yoo-chul, Qualcomm Fined $208 Million, THE KOREA TIMES, Jul. 23, 
2009, available at http://www.koreatimes.co.kr/www/news/biz/2009/07/123_49002.html 
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