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GRUR, p. 707 – Kopienversanddienst; Federal Court of Justice, (1981) GRUR, p. 413 – 
Kabelfernsehen in Abschattungsgebieten; Federal Court of Justice, (1988) GRUR, p. 206 – 
Kabelfernsehen II; Federal Court of Justice, (1994) GRUR, p. 45 – Verteileranlagen; Fed-
eral Court of Justice, (2000) GRUR, p. 699 – Kabelweitersendung; Federal Court of Justice, 
(2003) GRUR, p. 328 – Sender Felsberg.�
���See Court of Appeals for the Free State of Thuringia, (2008) CR, p. 390, at 392; Ham-
burg District Court, (2009) CR, p. 47.�
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MENJO(PQRSG�T�
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� ¯'r�R45��+,(³L(kÙAV>�A`¶c�}~�5Ck5

2((¶4jhøP3785r`�E 3.§�X(}~123|D5¸

���������������������������������
�Ø�See supra V 2.�
�M�Federal Court of Justice, (2010) GRUR, p. 628, at 629 (para. 16 et seq.) – Vorschaubilder.�
���Federal Court of Justice, (2010) GRUR, p. 628, at 629 (para. 19 et seq.) – Vorschaubilder.�
���Cf. Perfect 10, Inc. v. Google Inc. (supra note 5).����P��¶(¯'r�R.µ
ªl1234 u�_ �display right� (AB}~137kG�
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� ¯'r�R×'((¶A�F845Z[�%\](kÙA(¶l1_`

�¸µ_�KM5��K5��.Qt©(9�(kÙ((¶(_`�¸µ_��Ø

5���4�¶ßhl5̧ µ_��M5�Ý^(÷ÎA�ðßhk¸µ7(²Q

A�l1de��¢(óW�¶A¡{8X.��ßhEF37k��G�

� �<}�ªßhk��+,Ä%��(×'(¹�A45¸µ_���5 � 
_AU½û¾¶(_`(�¶(kÙAkfE5	þ�Ô/(­zX`ÙD

hE|{kG¾¶(_`A�F845����J(<�ë¸µ_��À(Fº

s1à[^�%Ã��ã(ah(�}5Ï�A¡�b�A
±ßhk23

|D5óW�¶.Ç2l1c2X~1��G7|75j(Ï�GH45jd

\i5U��E­z.w\123E7A5¾¶(_`.5pkE§R��

O¨ãºäåA
òl13F�¡�EX(}~1|Dj5(¶ßhk¸µ

7.	þ�A��l1­z.§kEF(¶�ÃA?l1óW�¶.�D

|Ade78F1�ØG+P5<�ëÕ=	>?@Î45¸µ_���5 � _
.óW�¶l1ìÓ.e¶7E|{kG2(�A�F85Õ=	>?@Î

45��/��0A$\85¸µ_(de.f�AÓ�l13F�Ó*(

�f­.�)7kG2hD(�ä�Îì(g�A�F84!Ýl1� � h Ü
³¢G�

� ���P��A�78�ºh8pkÔ/(�}5i�ßh1�(Ó6�

45<�ë(Fû�|(	9A¡�¸µ_(��­$���de3�ßh8F15

���������������������������������
���Federal Court of Justice, (2010) GRUR, p. 628, at 630 (para. 24) – Vorschaubilder.�
���Federal Court of Justice, (2010) GRUR, p. 628, at 630 (para. 24) – Vorschaubilder.�2
(�5¸µ_(de��(f�Ó�(Ó*A�l1Õ=	>?@Î(�ëA�78

45!« � h XÜ³G�
�K��ë378 Niemann, (2009) CR p. 97, at 98 et seqq.�
����ë378 Schrader/Rautenstrauch (2007) UFITA, p. 761, at 771 et seqq.�
���See further Leistner/Stang, (2008) CR, p. 499, at 502.�
���See Dreier, in: Blaurock/Bornkamm/Kirchberg (eds), Festschrift für Achim Krämer 
(2009), p. 225, at 234 et seq.; Dreier/Schulze/Dreier, (supra note 11) § 51 para. 24.�
�Ø�See already Leistner/Stang, (2008) CR, p. 499, at 502.�
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(X3Ý¹ßhk(}~hi52(5Ô(
?Ó���argumentum e con-

trario��3785ê4Xj(¸µ7(de .ÝßAáÊCk49�l123
4�ßh1378F1Gk3\de(9�f5�ä�A¸µ_ÐAl{ß

hk`¶+�}�ºhk378X5�*A�ßh1��GéA5¯'r�R

×'4Ó¸µ7(ö÷mn7 378(,Á­.±pû�û23|D5��
�P��¶¯'r�R((¶AMN1*èE��`"4j<�ë(@d

�AMF8¸µ_���5 � _f�f­.o78F1jFºs1pq��ab-

stract��(;¼� 3�rl123fiaAc�}~1378Fk��G�

� 7|752(��A¡hi¸µ7(de(9�4j÷��å�æfòÄ

PsR(©&(CC}5tuZ�5vFk�5��.§{k�l1Z�m

.wº�123Eûj¸µ7A�F8áÊl1÷hAc{8�eßh1��G

���������������������������������
�M�Cf. Leistner/Stang, (2008) CR, p. 499, at 502 et seq.�
���Cf. Schricker-Dietz, Urheberrecht, 3rd edition (2006), § 12 para. 29 �7|75����J(
�px}45Peukert 4X4:2h.�§78FEF�[cf. below note 36]�; Rehbinder, 
Urheberrecht, 15th edition (2008), para. 511; Haberstumpf, Handbuch des Urheberrechts, 
2nd edition (2000), para. 205; Loewenheim/Dietz, Handbuch des Urheberrechts (2003), 
§ 16 para. 11; Erdmann, in: Keller/Plassmann/v.Falck (eds), Festschrift für Wilfried Tilmann 
(2003), p. 24, at 30 et seq.; Hackemann, (1982) GRUR, p. 262, at 267; Müsse, Das Ur-
heberpersönlichkeitsrecht (1999), p. 147 et seq.; and Frankfurt District Court, (2007) MMR, 
p. 118;�®ó��®R�SC?@Î(�(ìÓ378 Frankfurt Court of Appeals, (2008) 
GRUR, p. 249, at 251; Hamburg District Court, (2004) Neue Juristische Wochenschrift 
(NJW), p. 610, at 614 et seq.; Dreier/Schulze/Schulze, (supra note 11) § 12 para. 24; 
Wandtke/Bullinger/Bullinger, Praxiskommentar zum Urheberrecht, 3rd edition (2009), § 12 
para. 22; Mehrings, (1983) GRUR, p. 275, at 284.�
���Cf. recently Frankfurt Court of Appeals, (2008) GRUR, p. 249;�æyT(�d378 
cf. Frankfurt District Court, (2007) MMR, p. 118;�ßDA Frankfurt Court of Appeals, 
(2003) Zeitschrift für Urheber- und Medienrecht, Rechtsprechungsdienst (ZUM-RD), p. 353.�
���Cf. Frankfurt District Court, (2007) MMR, p. 118 45Fromm/Nordemann/Hertin, Ur-
heberrecht, 9th edition (1996), § 12 para. 14 AH�l1G�
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OR(kÙA�
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±l123(|7ß45�a

�A45¸µ_de��(f�Ó�(Ó*AFKl1X(}~1G�æ5

2(�A�F8�ël1G�

�

¸µ_(de��(f�Ó�(�ä�|�áâ¢�Ó* �principle� A¡
hi5¸µ_(deA�l1��45f�AÓ�ßhENhiEDEFG

E]EDi5de��45¸µ7(`¶<(ÝÀEaN�.{}l1kÙ

[\Dh1¸µ_Ð(jL�E{#3F�5̧ µ_�(�äÓ*(éd}

~1|DZ3ßh1��G7|75?@Î(3{k2(áâ�Eã�t��

A?7845	9<(�@fo\8F1��GCßA5�äR�R �general 

���������������������������������
���Federal Court of Justice, (2010) GRUR, p. 628, at 630 (para. 23) – Vorschaubilder.�
�K�See Leistner/Stang, (2008) CR, p. 499, at 503; the Federal Court of Justice, (2010) 
GRUR, p. 628, at 630 (para. 23) – Vorschaubilder 45
?Ó�(cÞA�F84]�7
E|{kG�

���See Federal Court of Justice, (2010) GRUR, p. 628, at 630 (para. 27) – Vorschaubilder.�
���Cf., e.g., Dreier/Schulze/Dreier, Introduction to §§ 44a ff. para. 7; Geiger, (2004) GRUR 
Int., p. 815, at 819; Hilty, (2005) GRUR, p. 819, at 823 et seq.; Schricker/Loewenheim- 
�
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òÓ�3óW�¶(��4501��ßFX(}~1A78X5jXj

X^
òÓ�:óW3F�a�ä�E+�.bc7k�5jhB2I|d

el123A4GHfEFGU��A4��a priori��5�äÓ*��a general 

principle��A?l1de��45f�AÓ�ßh1ÞpX(}X5
ò�A

Ó�ßh1ÞpX(}XEFG�p(+�/
�A¡hi5de��4Ó

�(�äR�R �general rules� AU½F8Ó�ßhENhiEDEF��G�

2(¡�E±²A³D�i5<�ëÕ=	>?@Îf5��¸µ_(d

e��(f�Ó�(Ó* �principle� .�)78F123�Ø45jh��(
@6j��(_`:(¶)*A�78�Ó*(¹ú.�Ù8pkj30

1l135�ì��Eà��ã}~1|(¡�Ax\1�MG7|75��

@6.+,A�ë78x135Õ=	>?@Î4�Eû3X5"�(@d

�AMF8Eßhk^�d�3(aÑ RF��ñ.�1��A��l1

23. �78FEF23fº|1G7kf{85ýþ��:`"jd\

i¸µÐç45�y<(_`Ð5jh�h(å�æ5j785ÝßoP(

`"j(abff�l1÷hA45
òÓ�4MI|óW�¶ß\5<�

ë¸µ_�(X3}5��c�}~I�K�GéA52(2345¸µ_(

�������������������������������������������������������������������

Schricker/Spindler, Urheberrecht, 4th edition (2010), § 51 para. 8 et seq.�2(Ô/A�7
8���A4 cf. Schricker/Loewenheim-Melichar, Urheberrecht, Vor §§ 44a ff. para. 18 
et seq.; Stieper, Rechtfertigung, Rechtsnatur und Disponibilität der Schranken des Ur-
heberrechts (2009), p. 65 et seqq.�NÔEAßDE1ÔEÜ³¥�G�
���Cf. Larenz/Canaris, Methodenlehre der Rechtswissenschaft, 3rd edition (1995), p. 243; 
Leistner, (2010) GRUR, p. 987, at 988.�
�Ø�Federal Court of Justice, (2010) GRUR, p. 628, at 630 (para. 27) – Vorschaubilder.�
�M�lEº¶5Federal Court of Justice, (2002) GRUR, p. 963, at 966 – Elektronischer 
Pressespiegel.�
K��7kf{85¸µ_(de��(Ó�A�7845<�ëÕ=	>?@Î@6A

0Þ85��(��5�?@Î( Infopaq @6��ECJ, C-5/08, ECR 2009, I-6569 – 
Infopaq International A/S v Danske Dagblades Forening��A��;¼f3F3F\¡�G
2( Infopaq ��}��5�?@Î45STñKL¥�AMN1¸µ_(de��
(Ó�A�F8à�2(¥�A¡{8ÎÏßhk�äÓ*.bcl1¡�E��45
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l1"¿(Õ=	>?@Î(@d�.�§7kK�G7|75éAÑ�lÞ
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Ùk23}~1G�
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� 2hC}(�ëA¡�5<�ë(5�f5��Q�r������P�
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f�AÓ�ßhÕiEDEF3F�23Al ßh1Þp}~1ã3@�7k �see 
ECJ, C-5/08, ECR 2009, I-6569, at para. 56�G��5�?@ÎA¡hi5à������M^S
TñKLa¥� � 5 � _A��ßh1de45¥�A¡{8ÎÏßhk�äÓ*j
lEº¶5{#ßh1¸µ7(F|E1²Q(kÙAX_`Ð|D(��.kf3

l13F�Ó*j.bcl1X(ãA�¶ßh1 �Id., at para. 57�G¸µ_(de�
�(f�Ó�Ó*fà�)�378ãb¤(EF)*}î�ïßh12345��

¸µ_�b(de(� (�!(tuA�785yA;¼f±pûb¤�A�ûG

s\A5¾¿4c�Ec�5��5�?@ÎfUd3(��A¡{8 Infopaq ��
(@6GH.bcl123f·C7FG�Eû3X5de��(f�Ó�(Ó*A

?78^�d�3(a��ñ.��<�ëÕ=	>?@Î( ¡f��»�R}Î

Ïßh1Þp}~1G�

K��See Federal Court of Justice, (2002) GRUR, p. 963, at 966 – Elektronischer Presses-
piegel.�
K��Federal Court of Justice, (2010) GRUR, p. 628, at 630 (para. 27) – Vorschaubilder45 
Federal Court of Justice, (2003) GRUR, p. 956, at 957 – Gies-Adler ��@6AH�78
F1G�
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�consent��fEßhk3`Ù1Ag�13@�78F1KKĜ ?@ÎA¡h
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K���ä�A cf. Leistner, Part B, ‘Urheber- und wettbewerbsrechtlicher Schutz der Website 
und rechtliche Beurteilung von Hyperlinks’, in: Bettinger/Leistner, Werbung und Vertrieb 
im Internet (2003), Teil 1 B, para. 73 et seqq., 76 et seq.;����P��A�78 cf. 
Hamburg District Court, (2004) MMR, p. 558, at 561 et seq.; Erfurt District Court, (2007) 
CR, p. 391; Court of Appeals for the Free State of Thuringia, (2008) CR, p. 390; Berberich, 
(2005) MMR, p. 145, at 147 et seq.; Berberich, (2007) CR, p. 393 et seq.; Gercke, (2005) 
MMR, p. 557, at 558; Leistner/Stang, (2008) CR, p. 499, at 504 et seqq.; Ott, (2007) ZUM, 
p. 119, at 126 et seq.; Ott, (2008) K&R, p. 306, at 308; Schrader/Rautenstrauch, (2007) 
UFITA, p. 761, at 776 et seq.; Roggenkamp, (2007) K&R, p. 328 et seq.; Roggenkamp, 
jurisPR-ITR 14/2008 Comment 2, C; Schack, (2008) MMR, p. 414, at 415.�
KK�Federal Court of Justice, (2010) GRUR, p. 628, at 631 et seq. (para. 33 et seqq.) – Vor-
�
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nisation of certain aspects of copyright and related rights in the information society (2007) 
(available at http://www.ivir.nl/publications/guibault/Infosoc_report_2007.pdf), p. 75 and 
Executive Summary, p. 7; Leistner, ‘Konsolidierung und Entwicklungsperspektive des 
Europäischen Urheberrechts’, Schriftenreihe des Zentrums für Europäisches 
Wirtschaftsrecht, Nr. 167 (2008), p. 28 et seqq. (http://www.jura.uni-bonn.de/fileadmin/ 
Fachbereich_Rechtswissenschaft/Einrichtungen/Lehrstuehle/Zivilrecht4/Publikationen/ZEW 
_167_Leistner.pdf) |Dã�¼%c; Hilty, 1 (2010) JIPITEC 83, para. 9 et seqq.; Metz-
ger, ‘Urheberrechtsschranken in der Wissensgesellschaft: „Fair use“ oder enge Einzeltat-
bestände?’, in: Leistner (ed), Europäische Perspektiven des Geistigen Eigentums (2010), 
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p. 101, at 121 et seq.; Senftleben, 1 (2010) JIPITEC 67, para. 46 et seqq.�
���See Griffiths, 1 (2010) JIPITEC 87, para. 35; Hoeren, (2000) MMR, p. 3, at 5. Cf. also 
Senftleben, Tijdschrift voor Auteurs-, Media & Informatierecht (AMI), 1 (2009), p. 1, at 7,�
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�Ø�Cf. Janssens, ‘The issue of exceptions’, in: Derclaye (ed), Research Handbook on the 
Future of EU Copyright (2009), p. 317, at 337 et seq.; Schack, ‘Urheberrechtliche 
Schranken, übergesetzlicher Notstand und verfassungskonforme Auslegung’, in: Ohly/ 
Bodewig/Dreier/Götting/Haedicke/Lehmann (eds), Perspektiven des Geistigen Eigentums 
und Wettbewerbsrechts, Festschrift für Gerhard Schricker zum 70. Geburtstag (2005), 
p. 511, at 513; Spindler, (2002) GRUR, p. 105, at 115;  Leistner, ‘Konsolidierung und 
Entwicklungsperspektive des Europäischen Urheberrechts’ (supra note 66), at 33 et seq.).�
�M�Cf. Samuelson, 77 Fordham L. Rev. 2537, 2540 et seqq. (2009).�
���â�ss�m(ÉÊ�/(��3j(�@A�F85cf., e.g., Guibault, 1 (2010) 
JIPITEC 55, para. 22, et seqq., 48 et seqq.�
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(dfFGßh8F1G�
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�K�Griffiths, 1 (2010) JIPITEC 87, para. 34 et seq.�
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