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RFK#���LMRF+Bilski v. Kappos =%�(NJtu\��RFK#���L�
�

�I'+AMP ���:%��'�EF�ýs)j=�45#L��Ù
���'.RF+[õ�¨��:+Chakrabarty '�KF/0Vq�$I

)jÀc���$+AMP 4OP$JEFK#æç'=ÐÑ"#klm 
!$\��RjL"Á>'+[õ�¨:+Parke-Davis & Co. v. H.K. Mulford 

Co.���$KN�#$ American Fruit Growers v. Brogdex Co.��$$KN�#$'
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���������������������������������
��Õ�35 U.S.C. §§ 100-101 (2006).�
����447 U.S. 303, 309 (1980).�
����Id.�
����Bilski, 130 S. Ct. at 3225.�
����189 F. 95 (S.D.N.Y.1911), aff’d in part, 196 F. 496 (2d Cir. 1912).�
��$�283 U.S. 1 (1931).�
����AMP, 702 F. Supp. 2d, at 222.�
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����Id. at 184.�
����Id. at 234.�
��Õ�(>��J¦��j²':+Berman & Dreyfuss, supra note 90, at 890-91 ÂÃL�
����Supra notes 92-98��ðM�ñ���\ÂÃL�
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����j$z*+Gene Therapy Sets Stage for New Treatments for Inherited Blindness, SCI. 
DAILY, May 2, 2010, available at http://www.sciencedaily.com/releases/2010/04/ 
100429132749.htm��5#/à�Ào�ÁÂ\=js"Qå\�"j²'+kl�5
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�{�1ã�äI)FR�N$+�À³:+KSR Int’l Co. v. Teleflex, Inc., 550 U.S. 398 
(2007)��M��
\å�#�1æ�45#$¹:+æRK��v���\çRFK
#� �¾4:/04¹JKd=R)JKL�
����j$z*+Justine Pila, Patents for Human Genes and Methods of Analysis and Com-
parison, 126 LAW Q. REV. (forthcoming, 2010) ÂÃLRdR+É�[¨Y+Ø:ÄÅ$
R§Ø�µ�Û\Ï#d=R)JKLAMP ��½è+É�[¨Y+Ø4=RéJ�
#1¸¹FK#LJane Lyons, Bid to Halt Patenting of Genes, AGE, June 8, 2010, available 
at http://www.theage.com.au/national/bid-to-halt-patenting-of-genes-20100607-xqsc.html 
ÂÃL�

����149 F.3d 1368, 1375 (Fed. Cir. 1998); Bilski, at 3225 =ÂÃL�
����35 U.S.C. §§ 102-103 (2006).�
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��\þàRj Ariad Pharmaceuticals, Inc. v. Eli Lilly and Co.��$\�²F+

klm��1/0ÜÝ\¢#�\(>¤R|RFK#LRdR+M)'=

ddÁs�+�®I)#/0=5>+M)s:R§��\d¸RFK#L

<�+Ariad :÷M��������J�À�"��J=�\K|Ûdó
���������������������������������
����550 U.S. 398 (2007).�
��Õ�561 F.3d 1351 (Fed. Cir. 2009).�
����See, e.g., In re Deuel, 51 F.3d 1552 (Fed. Cir. 1995).�
����561 F.3d at 1359-61.�
����j$z*+Shi-Lung Lin, et al., Intronic microRNA (miRNA), 2006 J. BIOMEDICINE & 

BIOTECHNOLOGY 1-13, available at http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1559912/; 
Wade, supra note 31, at 27 �RNA $Ùµ�ÛZ'ÛKF�ýFK#�.�
����35 U.S.C. § 112 (2006).�
��$�598 F.3d 1336 (Fed. Cir. 2010).�
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'(EFw�Rj1+M)'(#$+÷Ù�����1S�'ÍRF;Ñ

T��@JFGJCD\�RFK#�%$\ "%$\/0^�'ÍRF

Gô"#+÷<5����vG#1çI)FK#���L%):+��ª1Ù

���I)j��?@'ÛKFG­JÖ×\Ü�RFK#%$\Gô"

#=�45#�4+Fisher :��ª1klÖ×'ÛKF/0\¢s)#�
�\�s³#��15#���LRdRJ1s+/01�®I)FR�Ej5

$�ØÙÚ[':Ý�Í2'=JsJKL<�+,-���:��R��

"#�'VW�� 1ddsJK�4+,-'íî�5#klm/0:;

Ñ$Ré'!ARÒÇ#45&NL�

�

;Ñ�ÄÅ��¾4:+�<J��\�ÛRd� RFKJK$¹4=+

/0©ª:M����"ýF���'ÛKF©T\¢#��ÕLRdR+%�

���������������������������������
����Id. at 1350.�
����35 U.S.C. § 101.�
����421 F.3d 1356, 1371 (Fed. Cir. 2005).�
����Rebecca S. Eisenberg & Robert P. Merges, Opinion Letter as to the Patentability of 
Certain Inventions Associated with the Identification of Partial cDNA Sequences, 23 
AIPLA Q.J. 1-52 (1995) ÂÃL�
��Õ�Brenner v. Manson, 383 U.S. 519, 537 (1966) �0�YZ� +��§Í��� �1'
�
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 !\VW"#�Ç45EFklm1('"#%$\GôRFKJKd

s45#LR�'+klm'ÛKF�/0:��1|}'�Ks)#$¹
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�º»4:+����:/0'��I)j$�>'?@"#ds45#L�È

0�<2�Å��3u15#´�µ¶·'�KF:OPJK�d=R)

�������������������������������������������������������������������

��I)j��:+/0�ÔÕ\÷45'64I³#�%$\hiRFK#� ÂÃL�
����Gesetz zur Umsetzung der Richtlinie über den rechtlichen Schutz biotechnologischer 
Erfindungen ¼ËÌ787�XõÉ�ÙmµØ�h&\<9"#¡à¿, Jan. 21, 2005, 
BGBl. I at 146, §1a (4) (F.R.G.).��YZ[=Ré�Ø�µ�Û\Ï�RFK#LLaw 
No. 2004-800, Journal Officiel de la Republique Fancaise [J.O.], Aug. 7, 2004, p. 14040, 
art. L. 613-2-1, available at http://www.journal-officiel.gouv.fr/frameset.html ÂÃL�
����Case C-428/08 (Grand Chamber July 6, 2010), http://eur-lex.europa.eu/LexUriServ/ 
LexUriServ.do?uri=CELEX:62008J0428:EN:HTML.�
����Council Directive 98/44, 1998 O.J. (L 213) 13 (EC).�
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Þ1�OP:+����� $�VÀv45#L%)s�/0�²;'ÛKF
�?;:+XõÉ�ÙmµØ�h&'<"#��'��V�I)+~��

�':I)JK�4+����� =à�÷µ¶g�>'ÛKF?�"#%$J
|+/01ozs)+�ð/0©1ùÆI)#@þ��$$KNG#'³§"#

���������������������������������
����j$z*+Octrooiwet van 24 mei 1854 [Patent Act of May 24, 1854], Belgisch 
Staatsblad [Belgian Law Gazette], May 25, 1854, reprinted in Tweetalige We-Weitboek 
Intellectuele Rechten [Bilingual Codes Story - Code on Intellectual Property Rights] art. 28 
§ 1(b) (Georges Van Hecke, et al. eds)�¼½¾ Belgian Patents Act $KN¿t÷/0'(>
ozs)#©T:+/0���rP'Í"#ó:."#n	�Â��j²'JI)

#®A'�4+BCI)F:JsJKþ�; LBK nr 91 af 28/01/2009 Gældende (Patent-
loven) [Consolidated Patents Act No. 91 of Jan. 28, 2009] § 3(3)(3) (Den.)�¼½¾ Danish 
Patents Act$KN¿t÷D~©:+/0���rP'.�"#<2Â��j²'JI
)#®A>'�4BCI)F:JsJKþ�; UK Patents Act § 60(5)(b)��®A1÷=R+
���rP'.�"#<2Â��j²'JI)#Js*�tuI)#� ÂÃL�E
'+MIREILLE BUYDENS, BELGIAN GROUP, REPORT 202: THE IMPACT OF PUBLIC HEALTH ON 

EXCLUSIVE PATENT RIGHTS (2002) ¼½¾  BELGIAN REPORT $KN¿, available at 
https://www.aippi.org/download/comitees/202/GR202belgium.pdf; TORSTEN NØRGAARD ET 

AL., DANISH GROUP, REPORT 202: IMPACT OF PUBLIC HEALTH ON EXCLUSIVE PATENT 

RIGHTS (2002) ¼½¾ DANISH REPORT $KN¿, available at https://www.aippi.org/download 
/comitees/202/GR202denmark.pdf; JEREMY BROWN ET AL., UNITED KINGDOM GROUP, THE 
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139, art. 17 ÂÃ; Panel Report, European Communities - Protection of Trademarks and 
Geographical Indication for Agricultural Products and Foodstuffs, WT/DS174/R (Mar. 15, 
2005).�
����j$z*+15 U.S.C. § 1064(3); King-Seeley Thermos Co. v. Aladdin Indus., 321 F.2d 
577 (2d Cir. 1963) ÂÃL�

ÄÅ��$��'�Ç#klm,-�/0Vqv������	

��

�������	
�� 
������������ ����

M�D4:JK�45#L8ü�=o±�n>{4É>ÊÁ)FK#LR

j1EF+8ü©:�;\aX�"#1+�;I)FK#�<nØõöØ

:aX�RJK�45#���L¨ã�(N'+M)s:��Ø»�[���

'<"#���LIs'%%'�KF=+S:U'×B"#L"JÁä+�<

nØõöØ1�Û�{�'(EFRd�;4¹JK$¹:+��ØÙ��

�'(>�;JKIz=ÜÝj�@$�JI)#�45#���L�
�

EÊ�K%$'+/0�1%�#1H�v5þ�OP\ÊN?7:�K=

�4:JdEjLl$}Q�ÞÞ�J��:+��{�4é/0��\û

]��"#%$'(EFékc"#%$14¹j�4+S�JTD1FB

RFK#°H45#ÜÝI)FK#Gmt�ØÙÚ[$KNGH'ÛK

F� "#kG1l$}QJdEj�45#LRdR+klÖ×:�|�

¡Jº»\HRFK#ÁÇ4:JKLK|sd±jOP1+<Z49�«

��õZ«���õ['.�RF�§FKjLM%4:+/0µ¶1Gs

Ã�vn¾IsEv�(NJ67�'FGJÂ�\kc"#j²'kG

45Ej��$Lklm$Ré+rPt��¨��Øw1M=M=/0Vqd
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����j$z*+Feist Publications, Inc. v. Rural Telephone Service Company, Inc. 499 U.S. 
340, 349 (1991); Robert C. Denicola, Copyright in Collections of Facts: A Theory for the 
Protection of Nonfiction Literary Works, 81 COLUM. L. REV. 516-42, 525 (1981) ÂÃL�
����17 U.S.C. § 107; Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994); cf. Berne 
Convention for the Protection of Literary and Artistic Works, art. 10(1), Sept. 9, 1886, S. 
Treaty Doc. No. 99-27, 1161 U.N.T.S. 3; TRIPS, supra note 139, art. 13.�
����j$z*+Baker v. Selden, 101 U.S. 99 (1879); 17 U.S.C. § 101t÷OÔ+�9�ð
PQ�8ü���àÚ':+g(�@v�G#1��)FK#� ÂÃL�
��$�j$z*+Pamela Samuelson, Are Patents on Interfaces Impeding Interoperability?, 93 
MINN. L. REV. 1943-2019, 1964 (2009)��/01+GsÃ�v'kGJ?@�G#\Ü
Ý"#j²'GôI)FKjd=R)JK%$\hiRFK#� ÂÃL�
����Convention on the Grant of European Patents, art. 52, Oct. 5, 1973, 13 I.L.M. 268; see, 
e.g., Fabian Edlund, Software Related Inventions at the Enlarged Board of Appeals, 92 PAT. 
& TRADEMARK OFF. SOC’Y 131 (2010).�
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