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International Symposium
Present Status and Problems of Social Security Rights in Taiwan

Ming-Cheng Cueng™

This is a record of presentation and discussion of "The Present Status
and Problems of Social Security Rights in Taiwan."” An International
Symposium, which was held at Hokkaido University Public Law Study Group
on August 24, 2012. This symposium was funded by the Foundation for
EFICSS (Egusa Foundation for International Cooperation in the Social
Sciences). This report is also part of my JSPS Project (Japan Society for the
Promotion of Science Grant-in-Aid for Research Activity Start-up) which is
titled "Judicial Relief and Promotion of the Right to a Decent Life" (Project
Number: 23830002). From the perspective of constitutional rights, this project
must establish an effective remedy in judicial review. It must help to clarify
the normative content of the right to a decent life, the present study to
overcome the problem of extensive legislative discretion, and negative judicial

in litigation related to social rights.

In this symposium, I invited presenters who specialize in the study of the
Constitution of the United States, Japan, and Taiwan, and have the same

awareness of the problem as I am conscious of. The fist presenter is Dr.

* Assistant Professor of School of Law, Hokkaido University
E-mail: teimeisei@yahoo.co.jp
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Ching-Hsiung HSU professor who has served in Tamkang University in
Taiwan. His paper is entitled "A Verification of Taiwan and Japan's
constitutional system : Focusing on protection of social rights and Dissolution
System", which pointed out the problems with the current status of social
rights and the Social Security system in Taiwan. In addition, it also pointed
out problems within the operation of system dissolution in Japan. The second
presenter is Dr. Shu-Perng HWANG associate research professor who is
working in the Academia Sinica of Taiwan. Her subject is "Legislative
Discretion on Social Welfare Policies in Light of Constitutional Review", which
reported the attitude of judicial review for legislative discretion in social
security legislation of Taiwan. The third presenter is Dr. Tsung-Hsien CHOU
who has served in National Chi-Yi University of Technology. The title of his
paper is "National Relief For The Poor Amongst Class Societies: A Study of
Taiwanese Law." Which pointed out issues of operation within the Public
Assistance Act and National Health Insurance system in Taiwan. For
comments, Dr. Ichiro IWAMOTO professor who has served in Hokusei
Gakuen University, through the concept of "constitutional justice" of Rawls,

explained the social rights.
Finally, the recording of the papers and discussion in this symposium,

which is even a little hope can contribute to the further development of the

research on social rights in Japan and Taiwan.

663 (5-327) 1627 1I
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Minorities and Citizenship

Lucas Swaine*

This lecture examines the condition of Muslim minorities in advanced
democracies, and uses this discussion as a way to consider some challenges
facing minority groups, paying special attention to the situation of Ainu
people in Japan. The lecture has two parts. In the first part, it outlines some
noteworthy issues facing Muslims in democracies, and it examines the
pressing question of whether Islam is compatible with democracy. In the
second part, it expands the discussion, to see whether the case of Muslims
might provide ideas for enhancing and improving the condition of ethnic and
indigenous minorities in general, and to advance common citizenship for
them. It provides reflections on three topics where there are some special
concerns for the Ainu community. These are the topics of loyalty,
assimilation, and the memory of historical injustice. It addresses these topics
in order, and it trys to apply findings from the case of Muslims, to help to

illuminate some of the points.

* Dartmouth College
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DL 2Nz 0 —<FEIBWTEFRRZE L B IRDEHERI R 0 HAl o 564
R TH > T, L7zh» CTEERIZEEFROGRIMEIAM 55282 5. 2 37,
L LAFERICRE S NS KBMME (Unsittlichkeit) 239258 RAIER %
AR L, ZNAAREE (Unrecht) & LTSN B2 v, LT,
Fr g ==X E, BRI EM L LT HFEFOAFIZEAET S 7
B EEM (bose Absicht) 2SFFEL R NIE R S W, Lv) DT
H5b,

DibEond ., 94 = — 3B oEEEZEHT L, 71 =—
PHMEZOEHERAEH L 2 WHEEIL, F3m T — < Eicdho
WCIREE OEFEEERT 2 KFWEETHH I Lol yga

0 5 21X, Friedrich Karl von Savigny, System des heutigen Romischen Rechts,
1. Bd.1840, S. 57. = B, FAZEOIRE LTH 71+ =— UME—EE ) [Hifto —
<R B 1 &) (19934F) MEIET %o LT Tl FITREADIAT %0

“! Friedrich Karl von Savigny, System des heutigen Rémischen Rechts, 3.
Bd.1840, S. 115 ff, 340 ff. u. 358 mit FuBn. (a). 2B, FHEOIERE LTH 7«
== UME—EB FO [0 — < 4R 55 38] (19984) BHFTES %0 LUF T,
FIFREZLIHT %,

Ay = — - 8221 - 110H,

B Z D EIZOWT, Sprenger, a.a.0. (Fn. 64), S. 385-386% 2/, H v = —I%
IR L Ch, BRI FAROBBE R T, Tabb, [ENREORILIL,
BT 2EOREEBAORE CTIEZ% , MBEHEOEDEL LERMEICE»NRT
NE% o] (Y =— - Ji8E221 - 94E B L U103H) .
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S OEREFVDERHETIE RN TH S ),

gy 2R FRIERETH LD, L) HIEFDRTHSE (ZOMIZD
W, BIAIEHH [ 1 = —OEBRIOR, EATAME — I 0ER R
<o T — | Ridak6% 55 (198748) 637THLU T 22 M), [EEERIC
B3 2071 = —OHEHIIB W TFERIMEOBER LT FOOIL OB R T
Ho] oMb RO FHHF - HilE - 650E), L IAHD, Y4 =—D
P LU, B ZISEEIEEEER Y E ST, HEREE IS ZMo#ER0H
SRR SN, THbbE— 3B ENRT 21755 B THE. FidimE
BTS2 Al BEIEEE SN EEEZHELHHTH D) Bl ILE— % EIR

L7 B E OB RFRIIHEICHFAEL TLDTH- T, TR LTIEY
FHEFROWNEEE L. TOENHEZRO TRV, LW)IDTHD (3
4 S— - FEBIE221 - 96H) . LA L. A% & A HAROBRROBEMEIZ L
X, P = R EOERIIAEHAEERTCE R, T LANLDOE
B FORENLEROBIEEEAE U Tw A BRI VIRETH 5 (TFF
ik, #EHILZ, HCOR LEBEERPEARL O SN o720 D TH D
CERREEDVHEL TCW AP 8T, i IbETH D, bk, FE
HICZOHOEEND B Tl DB RV URBIEIRIZE ] ($ARETR
TRSAEAGES ETHO] (19904) 147H)). #d 2 b, ¥ 1 ——l2 kg
BADEB LD SZEANDOEEDLSRAREIEETH-> T, T hbbHg
S X EFEIE IO KRR A ER T 2R EICB W THE L, WIS
EEBMAOERTIEH L5, LA LBAOEEBREIIKT A 251X, 2
AR (Unrecht) THo T, WAIHEANEHIZEEICL > TR S, B
&S5, vy (B = — HiiBIE220-49H) . 2F D, v =—i2k o
TR RER N U B W THBE L EEPEETH > T, ORI GHY
HRFETIZR VDO THS (Werner Flume, Allgemeiner Teil des biirgerlichen
Rechts, 2. Bd, Das Rechtsgeschaft, 3. Aufl, 1979, S. 50% &), Z3 512, [
Vg m—ld, A N EERER DRI EOoWwWT, HRELOBS IS
FAFER L T2 AL M A v REAESAIC BT 2 =20 AR E R &
FBGRHE2015 (20044F) 145H).

ULofhrs, s =—oiudid, BEERLD L, FRERIIEVLD
WCBbNL, LT, 2O LD, 71 = —DOFFGERIZ B W THIRE T O
B HHAL T L FEHSN 2 VHEAO—EZR L TWab L) IZlbso
Thb,

e g = OFRD SIL EMEROME D A SN L, 202 b Y g
S HHREE O HHEE A BEHE T, L LAMKEE OB A BT 5 —H#l
ERLTWL L) ICEBbNL, BRI DML - BEoE 23 BmERE &
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AR OB L FHIE (3)

@FEfR & X BB AN

OB %31 TETHROPRIZOWT . BIH (K3563% 4 521-228H) 2 W,

AT 7 4 = —1E, MROFEE - HIROBEIICER T 2 B EFEORD
FELEHE LT ATAOHRE VI METTERHT 5 (Y1 =— - §igiE
221 - 228) o BRICHERRL 72 & D12, BIZIET—T7 2 v RV 7 O#fED HWIE T
04ty —f7 Y NMEOBREIZBWTITAOHMIZHHEE & HH2 R
HLEOTHLN, L LTy =T 2740 HHIZBWTIL, Bk
Offf (Vernunftgebrauch) 2SEE 2 EFHR A F> (74 =— - Aiigi22l -
2ZHEBLUT9H), X512, % 1+ =— 2 X 1, naturalis ratio (HZRAYFRE)
X, H5WLAMOREICNET L2 IEOEEHRICAE SN, Lok L CHfi
ENTWD (4 =— - HiEE220 - 115EB L UB858H ) 4 =—13kD
LR D, [HO—R R EIE, 312, FUAMYMNERIIBNT
BNt L9 7%, AFOREOBEENEMISFEEONS, LvyDix, F1Y AL
Hix, bbb DPEEOBRAEFRO ) 20HR LT, FEBRIZOMAREZ L2 TE
72DOTHY), L7z T, DbNONOBIHIIT T, FARIZF) A MLk
BURICAZTH, ZNETHHFY A MRICHRT A L) ICAZ T, RILh
FUAMDERL, BELTWE2HTHD] (1 =— - w8220 - 70
Ho B, 74 == 3V —REGEETLHLXENINT 7 ViIREGERT 550
FHZEFN, SHICEEIH M) v 7 THY, 71 ==& > THEPIFEHIT
FAEEFEOHRIETH 7205, L LF ) A MERIZBIT L5FROZERZNHEK
BEETIE o7, EEDNTWVE, ZOHIZOWT, HABFRRER [ A
SN BB TR & B AR AR )1 AR ) [l s U S ]
(19304F) 340E D (3) &),

ZAUCR LT, BEICRERR L 72X 912, BlziEh v NEEBEEROIETH -
72D THo 7z (FiBELTY. bbb, [y s ==k, Wlld FA YT
T _E 3 72 MO BMCEBIC D - & ) DD, ZF ZIZHi 72 SO 2
HEVIABOTEELEE 2L TCW5, FIUIREFRE¥Mo FCiddam
PE LSS G . EORE., FEE. FHEIIOWTE. HREXRB IO
YN RIBERRE P OLDTH 7] (T )2y Vb (HE
B TR ) [ 1 = — OO & Z O ggBis — ftds - 3 .
BUR% o M) 7— 7] kg de () [HeiBgk st o - AR - il -
D) (19924E) 245H) o B Y 4 Z— DT EFREZRIBT 5300k & LT,
LR AT 2 8 e 28] MHET ) RO B3
g fEEdO e LT) (19304F) 347H, EHTadk [ FA G EBRE o RE
PR (2) ) ERFEMER03%11 - 125 (19904F) 24EH B, #Hhik+ 5
I, RV F—=FHEHMERITIV, ZL T, FT Y F— FOFEKRIZIE
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FEMORHEIZ B CHKEZEOREAROREL LT, L LAHS
SEMCE OEPE A MR T A -0, bEAATOAS LY —
W7 v MEOBRRIZKT 5,

B zIE, a4k HED RV A< (Friedrich Wilhelm Ludwig
Bornemann, 1798-1864)*°12 X #LiX, EMEICL > THHICE IR T i
WEEERRAFE SN ATREICE RO BH (Wahlfreiheit) %% &
NTVEDTH-> T, TIUIMZ TEHEEOREEN T KD 5 0WEIL 7%
S SLIZEL XEHOHEEDRO LN, L),

LAY, ZTOHDHBIEB L OFGUIL. FEkE OEEE Y BEET 5
v = — OBFIBRE L 72,

Obertribunals zu Stuttgart 2. 12. 1853 (Seuffert's Archiv 13, 112)
2R, TEECE o E8IM AP (subjective Unrechtlichkeit) %%
WREHREIZ S 2 5N AFFEORII L 2D TH > T, FHkEICL - T
T S NSRRI O $ER F 72 IS FEIRCE (A S SR ERIRGE O #iER
DHEFFIRE NG 2 5N B EFEORIZ 2 5 O TlE v, LA L. 7EK
FHOARPME (Unrechtlichkeit) 2MEFEE OAERIC L - THE S
HZELWELNLZELRVDE, ZOEFRAIET | JERM Tl EE ]

Tt == O BT A AL ALNEOTH Y 2D HIEHRRT 5,
2R A~ v DFEE[Systematische Darstellung des PreuBischen Civilrechts] 1%
OMAIC BT 2 70 A 2 Y RREORWOMENEE TH 572 R h < riZon
T 7940 A —=Yab—%— - [{if8iEl63 - 0H DS, R h~ v
BEREBIZBWOREL T Y 1 == LR LTz b L,

#T W. Bornemann, Systematische Darstellung des PreuBischen Civilrechts, 1
Bd., 1842, S. 148.

PRV AT A EAUL, HE ISR E X IR b s 2 b
EALGEL R IUZ % 53 whS, Lo LIKEAT A OGFIEAFAES NAIUIED 2D
THoT. TOL)BITEDPEDOONL LS, BLEENOFLELTWAZ L
PHETHLNPOTHY, WAIFEEE L CTH SN H IO RE x5 &=
27 U7 57w, &) (Bornemann, aa.O. (Fn. 227), S. 153 ),
B = O RRDISE DM T DH o IOV T, A T L
R Ayl B 2 FE - BB & N Ay RO RS 3RS GF)
[Ny Rz ofi%: k) (19994F) 272H & 2],
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AR OB L FHIE (3)

RECTHho7cE LTH ZMIEE L 2 ) B2 (FROFMIIAY) .

FH D FRT 5 BB EEEOEERANFILT LTI RV
2. L2 LFEE BHERSE o N Tn i nw LIdHETH D,

MIFOFIE) & FARIC, RSk OEFELERT 2, flz X, 7
7 % (Georg Friedrich Puchta, 1798-1846) %' 4 7 = )  (Johann
Adam Seuffert, 1794-1857) & . RFOMMAE . HFHIT L - TH EiE
CENLEERTIE R L FERE AR OEEEISRO TW» P,

Plommnd, YOS B L OHEIE, REFROFFRILE A HE
BUSHR§ B RETIZ R L, FEREOEFNEISRD TW 2D TH-> T, »
M5 BEAI9IAL ORI BT 5 LB RETH - 72,

F£21H BEEBHEIHEOXE

(1) E4EICH T2 HE

OFBHROEEEHS

HAREER ORI FERIERE 0 — < AT ER L7z ZOEKRICE
W, FEMGRIIERZ 2720 TH LM, Lo L UKo GH w2 %
G2 728FE. ENETTE R, 704 & 128V TIX18354F 128k
5B L. REDEAEE O md b S, & HIZ18384FE T N A v BIBLIE B ASEK
LN BAEFRFOERICHIS L2 BOR b £ S, Lo b 18504
POIFRAFSE L, FAYICBWTRIFENEHEZOBEA LT 5 L
728, 2 LT, CoREAERERIE. FINHEEROBIIEEL &

0 Georg Friedrich Puchta, Vorlesungen iiber das heutige rémische Recht, 1.
Bd, 6. Aufl, hgg. von Adolf August Friedrich Rudorff, 1873 (Neudruck 1999),
S. 133;; Johann Adam Seuffert, praktisches Pandektenrecht, 2. Bd,, 4. Aufl,
1867 (Neudruck 1998), S. 73 £ Zdfil1lZ, Carl Friedrich Ferdinand Sintenis, Das
practische gemeine Civilrecht, 1. Bd, 1844, S. 192 f &, $iFERME L CTili_T
WL DT TERND DD, RETAIEEEL AL Twb,

BTy 7o FigEE0 - 165-169H & 2,

%2 Joachim Hirsch, Wissenschaftlich-technischer Fortschritt und politisches

System, 1970, S. 19 u. 23. 7))V 71 v 7 - HiigiE60 - 156-180H b S,
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L RO OB O HHAAFHE S NS 2 & 2 m#T 5720,
T FER O BT A ] 5 B AR L7z,

BlzE. 704 & UHEROI843FEFHFII BT, WEINFEK O
Mz RET L7202 BE (Arglist) 2384k L CEBA SN, 2o
BRI, BT N A v REEHOFEMIGEHIE (1235 13H) 2B 5
EEDOIKE (arglistige Tauschung) & WA OmRTHY, EEL
ERE RO, bo kb, MENIIT A b RO 1845E R I LT
FHORHBEEZ BB E LT, BEEILREL VI ERHFNEFEL TS
b o™ WEIFRK O HIPA & BRI 2 X2 I H AR & IR
L3252 EI2X o THEBRINTWE™, I8GHFEERIME L V) K%

5 Karl Lackner, Strafgesetzbuch Leipziger Kommentar, 10. Aufl, 6. Bd,, 1979,
hgg. von Hans-Heinrich Jescheck=Wolfgang Rub=Gunther Willms, S. 11.
Bn A b R O1830EF AT B TR, FEk e ) B R T
WEOME (arglistige Tauschung) &\ ) EBAFESINT Wz, TOEHE
L, FEMoOFPH A RET L2 E THh o 72 (Berathungs-Protokolle 111, S. 393-
395, zitiert nach Georg Beseler, Kommentar tiber das Strafgesetzbuch fur die
PreuBischen Staaten, 1851, S. 459), & & A75, HEDFRH L L Tldmikmyic
EEOMETIZZR L THERIC L 285500575 L) KBHH Sz (Wer
des Vorteils wegen durch vorsatzliche Veranlassung eines Irrtums jemandem
zum Nachteil seines Rechts am Vermogen beschadigt, ist des Betruges
schuldig). EE2 O HMEANZLH S N-#H B, HETIE 2w (Wolfgang
Naucke, Zur Lehre vom strafbaren Betrug, 1964, S. 75 mit FuBn. 34)

P IBABE T FAA8S T, KD L ) ITHIE S NTze [FIREAEK SN D S
MboT, AOHEFOAFIIRE 22 &9, fhd 8T BRI TR
Mo, ZOZ eIk o THEXAET LD HIE., FEKEZILL TV,

O A y REEBOREBERIZBW T, MWIEEKE V) BHFHSHNRT
WD TH LA, Lo UNESEEDOY 2 b REFER &I FEFHRRE XG4 572
DI, REFFREERB T2 E LT [EEoRE ] #REL, Zomii#k
KT 5,

BTa A b IO I8SERS [T LT, BN BEORRE
FRRIELWHEEORRZ B U TR AR S LI o THER A S
Fix, FEREILL w5,

B IBABEEREOHED S B 21— WA 72 Sk 0 sk S 12
T 5N D PRUIFFRORE R EM & L CHIRT 5 2 & FES . AMEAIS
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AR OB L FHIE (3)

FIREE W) LENEIFE LY, S5 CFHEMIBIIMEILE LTHHET
L2 Z L TISSIED 71 £ & U8 (PreuBisches Strafgesetzbuch)
NEFEL-DOTH LY,

LAMBEOHED FE SN Tz (Theodor Goltdammer, Materialien zum
Strafgesetzbuch fiir die Preussischen Staaten, 2. Teil, 1852, S. 538-543) o 45D
— AR LA, TR, B S % T I8k L T XS, L
LERFFELNVIELHT S L3 TER V] (Goltdammer, a.a.0, S. 539.; Beseler,
aa.0. (Fn. 234), S. 461) . ZHOHRE . WE ORI 7% 2 FEEANCT 2 2 &5
HoTELELRV, EVI)BEIFLEL TWIZOTHD (ZDMHIZONT,
Naucke, a.a.0. (Fn. 234), S. 79% 2 1) .
14T H2935c  FIEEM Db & TIADMEL ., BN FHEOML 72
WBIELWHFEOERD L CIFERICL > TRz ERI L2 L2l L TET
L&, FFHkZEIBL Cwb (Wer in gewinnstichtiger Absicht das Vermégen
eines anderen dadurch beschadigt, da® er durch Vorbringen falscher oder
durch Entstellen oder Unterdriicken wahrer Tatsachen einen Irrtum erregt,
begeht einen Betrug.) o
OB 2R, 1833EE R DAL OEIEIC BV TIE, RO L) ICHES T
7oo THU Z 72X BE=2 W EER RIS 2 15 S L I A B R R 2t 2 S8 1S
SHLENTH T, FLFMAICEELZ LG I5EBMTY T, A
MmarERd LM ADEEAFIH L T, AOHEF % %E5 % (die Rechte
desselben gekrankt werden) Z &2 5fTA% BT HEIE., TOI LM HEE
WEBIIFEL 2 TH, FFROEITFT L.
COEFIIBW TR EROEENEONLOTH DM, L L
1843 F FLZAARGN I BV TIFHEDOFEN RO S, FEMIEZ HEICH T 5 HE
AT 25k & L CHYES 2 AMld, 1 ZIFHEL CTWd, Jiud, 18454ETR
DOLFELFEERTH 5o
oA b RSO FIEE L, BT 2632 T AT T\ D, T
bbb, SHOFEYMEEIE 70 A & SJERIZB WD THE S 1L (Peter
Cramer, Vermogensbegriff und Vermogensschaden im Strafrecht, 1968, S.
27). T OR S FEMIE R FEICH T AT 55k L L CHRT 2 %3
Lam il L7z (2O RIZOW T M AT Lo iR ] (19844F) 20H 2 S 1) o
FOHOFHE LT, Bz A MY ¥ (Christian Reinhold Késtlin, 1813-
1856) &, FEMIEA W EEIE & L CHLU#E L (Christian Reinhold Kostlin, VIL
Ueber die Grenzen zwischen dem strafbaren und dem bloB civilrechtlich zu
verfolgenden Betrug, Zeitschrift fir Civilrecht und Prozel3, NF 14 (1857), S.
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@EEM EEEOD B

REFEEHFEROPEIL, BREOREG (&) bIFRBINEDLRICED
GEFBEFELOSEE) o8NS, TOMBEIZELTIE. AVrv
(Adolf Merkel, 1836-1896) @ F#i:E G & 1 = —1 ~ 2 (Rudolf von
Jhering, 1818-1892) D EEBIAEEFRNEETH 5o MENIZTHH O EFDE
AN EREFERIE S E &L EEOMRER L whs, Lo LIRS
A =" ¥ 7 OEERIERERE A EIC B 2 TR B ORI
Lo TEELRERTFFO2H. 22 THBIT %,

ANrZ LU, A oOEBICEE S 52 WERIZHABERICHE
EF, MEOGFIELEHGTOERAPHREI WL BB TORE
ABNDDOTH L0, FOMAIIRT 28 % BT 5 A7 RE
ﬁ%é%@ﬁm%mk&waA ENBELDTHY ., L7zho TR

IEETRREURE T L AFEY) L W) B R &L L v,
)‘)Wf)W)f_Eiﬁfr B ,\TEE EREDOFHRTH 555, HERLL
TAEIERED 59, T&?b% B ELELT LA g Twb b
LT“C“Ci&b\o

) LEANVTVOAREGRIZ A = =) Y ZIZ Lo TSN T 5,
A=) 72k, FIZISMAOEEETHEALTWAE=HIC

401). S S IZTEINFEK O 23 <o T2b 5, BUYCIHOBEREIC & 5 Tl
D TEELRBRZ RO OB, FFROTEESET/- R (ARSI NE I L
R, Mz nEgEZRE oL L, MAOEH TR ZESEL L) &
T2 2 LRGN B VTR FIRTH - T, HLEREOHSIINT]
DORENPSY DT ENTE W25 THSH, &9 (Christian Reinhold
Kostlin, a.a.0., S. 408; ders.,, VI. Ueber die Grenzen zwischen dem strafbaren
und dem blof civilrechtlich zu verfolgenden Betrug, Zeitschrift fur Civilrecht
und ProzeB, NF 14 (1857), S. 295) o

2 D EIZoW T, Adolf Merkel, Kriminalistishe Abhandlungen, Zur Lehre von
den Grundeintheilungen des Unrechts und seiner rechtlichen Folgen, auch als
Prolegomena zur Lehre vom strafbaren Betrug, 1867, S. 50 f; Hans Achenbach,
Historische und dogmatische Grundlagen der strafrechtssystematischen
Schuldlehre, 1974, S. 24% 1,

#5 Merkel, 2a.0. (Fn. 242), S. 42-47.

#* Achenbach, aa.0. (Fn. 242), S. 24.
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AR OB L FHIE (3)

L CERENDIAE G OFERMECB W CTIMENOFTEDSHETH -
Ty BEEHAEE O FBUIN 2 I Y 5T RIS & o TR 2 IR & F5 72
T T abEBEBELYELEVWAELFETL2OTHLHE (MAYD L
PE AT 70 2 FERWEEEE ChH N, A DFTEHERE & v ) @i hT iR
HHENDEREZLIMLZED ) IER\V), BEENEOME—DIHENE
DB AT VOBIRIIARYTH L, L), BEP»ELLVAEEZE
ETHA 21— Y FOWERICI L, BEEZEL 2 OARIFEA
L BT AT A ABE B L LTS 5™,

A=Y 7E AVrIVERLRY LT LIBE T ANEORITEE L
THfRES, AEL (FBINR) AEEEEL (RBINZG) RiEx i
BB, ZO LI, BERGEERIIELS, S X S Wz ST

* Thering, a.2.0. (Fn. 213), S. 4-5.

X5z, HIFOBEWRICBT B RBEEAN— VAR BI0E R EAREICH
M9 %, v (Jhering, a.a.0. (Fn. 213), S. 5 mit FuBn. 1.)o ~N—7 )VOAREE
FZOWT, WiBE213% S, 4 ==Y v ZHHOHEKEIC OV TIIART
IR L7 2o 7205, L LBIZSRIB O 7 4 = — R EHBI05E O £
BRI 2 =) YT OBBERET L EBIEEIIHSET L THAI L, €9 T
5% 0 N=T VDR EARED O FER A SEE L 2R E SEEENTH D
4= Y TORBNINEEN=TFVONEL EREP—RT LT LM = —
VY THEDRO T L%, A 2—1) ¥ 7 OHFRIZE T b FEKIT B
b B U VAN R /<9

T2 22w T, Fischer, aa0. (Fn. 213), S. 120, 7272 L. X VL&
A= r7E, ANHOBERLEBFBLZARTELZOFMHRL L TRO W
BT E L Twd (2o EIZ2 W T, Edmund Mezger, Die subjektiven
Unrechtselemente, GS 89 (1924), S. 212% M), TG & BB EZ X
NI A== 7, BETELLZWAEREZED L2 6, AW O AL
DOFEE L TROLMEL 2D, L) ANVTIVOIRIEIZLIEE L, RO LH
2D BIZIEESRROIME S LT MR OFAR7- 2 (Gut)
PRESNTVEIZHET, 2O L EEKITEIZE > TTOER D Rz w0
THEPSH, SO LT HEMIFEDFLEL R D TH LA, L LBz
FEZCTROWE HE L CWE=EroREZIED 2 H1E, £ 2RI
P A ABOFEE (menschlichen Willens) 2SFFEL. L b REZIETLSE
SHOHMAMER DT, ZO ANBNERIROMMNEZHEOITTHh2DTH L0
5y ZAUSK L TIEMEESLE TH > T, DEEET 5 IC5BINAE T
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HY, TNIETMEORAMEILE L ERT L. 12— 7, BT
AR (&) DIFREREE) OBBRICOWTR RO X ) 10k~ 5, [H
B T IUIT 2 S 285BI 2 < IEEES X2 v, HESEE
W2 HBOT 20 TIER L, BESEEO T L0 TH 57,

HEOFEDOAZ L > CTEEHT 2B ET AMEHTERIT. BFH
HEHEAAEN LV, TOERICBWT, IBEEEXRBOIMILEE L T8
HERkOLBEERIT, EMLLAHHTHHME LTHEL. BEHEE
FOHMBIHEET S0 A=) Y 7ZHERLBEERDBEBFVEEE
FOHR L 2 ROEY TH-720TH 5™,

A=)y r7oEEmt. FPRERICECEREEL 525 BE %<
LCEEET RO 2 H T % BI0E %R (Lehre von der
objektiven Rechtswidrigkeit) &IHEN®2, 29 L TILSE % #lik: 2 810
AT & Fle 20 BRI 12 X B0 B DG 2 H 2™ E 5104 = —
)27 DRFH TN L7 BERER I BT R SN R R

HEREZZEL VDS, LALAMOBERE V) EREFHRLTWL b Ttk
WDTH - T INEERT B AARBIGIIANED LK) 157 (Jhering,
22.0. (Fn. 213),S.6)o ZOEKRIZBWTA ==Y ¥ 7 HEOVIGITHKI K
BAEFR TR, BEINESR L FENEEGORMICMELTBY .,
A =) Y OB EHETFIN LU TH S, TORIZDOWT, FKIINHE
MMEFEER GE2M0] (19714, WIHNX19304F) 182H. mfEmulE [t
Wize) (19634F) 11H%ZZH.

*® Jhering, aa0. (Fn. 213), S. 6. ZAUZKF LT, #@E % SHMREOMEIL. &#
B AN T 2 WHIREE 2 R 3 % 12 A (Jhering, aa.O. (Fn. 213),S.7)
) Thering, a.a.0. (Fn. 213), S. 40.

0 Gert Briggemeier, Deliktsrecht, 1986, S. 45: Christian Katzenmeier, Zur
neueren dogmengeschichtlichen Entwicklung der Deliktsrechtstatbestande,
AcP 203 (2003), S. 91 £ H BHE & S 127 1 — 7 v & — - FiEEDL -542H & B,
#1 Achenbach, aa.0. (Fn242), S. 25.

#2 Rischer, 2a.0. (Fn. 213), S. 120 f.

5 Achenbach, a.a.0. (Fn. 242), S. 25.

BUBIZIE, AP YA b, TV TNT, L=V AR T — SR
5154, Fischer, aa.0. (Fn. 213), S. 123% =,
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AR OB L FHIE (3)

ENP, FLT, BEOIOAEIZ, REICHEZ BEEMELFEN, TH
AT ETE (R - Bk LR, &L BE I E SR, 2
NHHO P AV RERAKEET LD TH - 727,

(2) HREHTIHE

MWEIRETE (Wiedereinsetzung in den vorigen Stand) D{kREYH i

FEMOEEZEMS . B EEMOSEE L . BUROFEIGE I O BLR
BV, BS54, SR LT IfwmiET s v oy
4 b (Bernhard Windscheid, 1817-1892) 12 & » TR &N /2o ZL T,
CORICH BEBENAHFROBZEP AL ENEDTH L. T4 v Moy
A OFERIT YOI RIF TIPSR SN TS0 5,
F 9 MO LECY FLE A LT 5 o

BlzIE, 7 ==k, BEERD L2 IIEEAITAOGEMTEOREIC
M3 A4 L LT Ungultigkeit & W9 B4 % v, & 512 Ungultigkeit
% 554 7% Ungtltigkeit & R584: 7% Ungiltigkeit ~5 17, —FH TRER
Ungiiltigkeit % # %) (Nichtigkeit) & [l #E & 8, fi 7 TAE %
Ungiltigkeit (28 L CIZFRERCFARBIE % & Rk 4 2 NE 2 TLD 5AA .
Z ORI E L CTHEHTREM: & v ) 2% 52 Tn ™5

EHIZH T4 ==k B &, FURETED H B O IREL 25
5 LI Lo TUROEWIRELZEIAT A2 L TH 05", Lo
DR 2 MIE 3 2 IS BB T AR D . BURBRIEFME (B 213

P ZOHIZOWT, Mezger, aa0. (Fn. 247), S. 212 B,

6 Hans Stoll, Zum Rechtfertigungsgrund des verkehrsrichtigen Verhaltens,
JZ, 1958, S. 139.

57 Rischer, aa.0. (Fn. 213), S. 123 {: Stoll, a.2.0. (Fn. 256), S. 139.

8 Friedrich Karl von Savigny, System des heutigen Rémischen Rechts, 4.
Bd.1841, S. 536. 2 B, EFDIHE LCH Y+ =— UME—HE F) [Bifta—
~ RS BIUE] (20014F) DSEAET 5o

9 Friedrich Karl von Savigny, System des heutigen Rémischen Rechts, 7.
Bd, 1848 S. 100. 8. FFEOIFRE LTH Y 1 =— UME—ER F [Hfo—
~ RS BB (20074E) DMFIET B LUF T, FIERELXDIHT 5.
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actio doli) & FFNZEPNZ™, L) BIHELZZL) 12, v—~
HIZBWTH actio doli & in integrum restitutio {23 L & B 12 BAFEIC
KBl ENTWeblF TlE A h o722 % 1 =— 3 actio doli 12 & > T,
TR A B & 9 2 BURIEO KIS PAEIC R > T b BEx ML Tw
BDOTH D,

FHEARONEOEDED A 7% &3  FHERIROFEI b HNT 5.
P == E R, FRETH N, FURBIETHIL, TN HRIFTFEIL
BH TR SN TR 5 W, OmEIZBWTHEIREEE —
R 70 MBI IC I 3 2 AR ICE D U CO ML A O N LD TH D
R WZE T7IBLOY T =RA), L LEAREE Z &I Bl
HDHNVIFEREEOMEICBW T EDHEAEL WX 77 7
Oy, NAEBLOA 7 ov M), FARFEHEOARMALIZ LT L b
WHEETlE 2 h o 7227,

@BRRRICK ZBUHTEEM

VU EOZRM MR LT 574 2 by v A M, BREIIBWT
BRI E L ChR MR D ARER ] 2 R L™, 8 EosBsRiT et % 1
FOJgiEE LTHZ D Z 2L > Ty TFEZ RIS 5N -iEREE
V) RHAB VIR B REFE T

M0y = — - EBIE259 - 96H

BLZOEIZOWT, ik (REE63% 4 5 12-13H) A B,

M2y —— - FiBIE259 - 180H,

BOERIAEIZ DO WT, Y 4 = — - [iIEIE250 - 192E T, o kb, Bl

AEIZERHIN D FIRIZ X o THIHRIREDE U772 2 & 2R % g S 74
9 % (Georg Friedrich Puchta, Pandekten, 3. Aufl, 1845, S. 97% £ & (ders.,
Pandekten, 6. Aufl, 1852, S. 1005 Z8)). Lo L. 2205 EMH D 7% < L b
EFEIZL > TRO LN TV bIF Tld v,

B E D& 22T, Bernhard Windscheid, Lehrbuch des Pandektenrechts,
1. Bd, 1862, S. 274 mit FuBn. 70454 % S,

o EMEE [FERMEMEOA L ] (19794) 17HDT,

%6 Bernhard Windscheid=Theodor Muther, Die Actio des réomischen
Zivilrechts, 1856 (Neudruck 1984), S. 5 {.
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bo kb, BUTRIEICBIT 232 B & 9 2 BUH MR RECIE 2
<\ actio doli ZNEIZHEIAT KA BiE1234c 1 THIZ BT A HUEHEDRE
PRI <7, BUEHEDRE IS EUIREE I 5 .

JER A48 (restitutio in integrum; Wiedereinsetzung in den vorigen
Stand) 1Z2WT™, W1 ¥ by v A M, RS BIIEOMES S HE
MR B 2B LRT. ThbE, Ta vy v A MIXiuE, ¢
ROKRILEE OB % —RAFRMEDICE ) BT 2™ L Lk
DHFCET L5 —IFEA L ) S EENEEOHWPEETH - T £
N 2 KRBT B REOMA S FIEOHIC L > TRESNLDTH
D# 2 LCEIEO B R HEOENROBEIETH 54 55 [IiE
DL FEEFHE O Ungiltigkeit OBRICET 27, W) DTH Do

AR B N G N/ =T I =L A5 A QN £ 2 11 [V Rt Y U B A A s e
LOBMNERZERL, BHEFEO—ME L CEBEITADVPEEIN
5%, LT, W14 ¥ by A M XU, Ungiltigkeit (33T S O
POET R (A VIEHER) #EX, ZOERE L CHEESE 2 S,
BOH T REME 2 IS 2 Hik L L CHRAATA O % KO 5 H DAL
L, CoBEmsh %S EEE%)‘J? KAETH > T, TOEMGL LTH
FEAFIERIZVEETIE 2 <L & HIFURBEIZEHE O TiE 4 <.
ﬂ%ﬁﬁmtiofﬁﬁﬁitém‘kw5wﬁbéo

B2 D EIZ oW, Harder, aa0. (Fn. 198), S. 2194 £, 7 213, Kaser, a.a0.
(Fn. 18), S. 14912 X 1uid, actio doli 1& K 1 7 REES265L D HTH B, L),
“% Harder, a.a.0. (Fn. 198), S. 218 ff. & &,

* Windscheid = Muther, 2.a.0. (Fn. 266), S. 227.

0 Windscheid = Muther, a.a.0. (Fn. 266), S. 227.

I Windscheid = Muther, aa.0. (Fn. 266), S. 227 f.

2 Windscheid = Muther, a.a.0. (Fn. 266), S. 228.

% Bernhard Windscheid, Lehrbuch des Pandektenrechts, 1. Bd, 7. Aufl, 1891,
S. 163-166.

“ Windscheid, a.a.0. (Fn. 273), S. 218-221 u. 324-333.

T RAT A (Privatthatigkeit) OEMIZLT L AWM TIERZVWL DD, 7 4
YR T A MEEEATA MR EFOR (Privatwillenserklarung) & L CE
FLTVENH, YA Y by A MOE D FAATAIEECHT & v ) B &
NETEHTDITHLECHIBREOERTHS ).
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FHE O A NS L WEEHTTREME O FEHDTRO SN ITEETH
D, ZOZEIIRFWHHEROEZEL LTHFETEETHALH T,
ZLT, T4 by YA bOFEEGY s & R (18634 12487,
18654E I 1T) 1BV T L ROEN L™, FEdIIFFERKOMITIZ oW T,
KO LS ICHE LT,

55 3 M 8335 © — 1 ORI E AT DEKIFHREE S L o
TREKIC X D 2 i SE o b, ZOFRIIIENEERIEL
By M EMDHET LN TE . H=FOFERIE, M7 L5H
BHERI OB L THE=ZF 0K E A L T a2 iR &, #
FECE 1 RRIKIC IO C R O U ME R G- 2 21

F849% : MR LRI, WHOFIREBELET DI L5 Rh)
7 BTN A S A T L&, T HER DI | LT o4y
FRD T EEFRT 5 L 3O TEL, IR ALHEO 720
BT 52

6 Windscheid, a.a.0. (Fn. 264), S. 272-276.

T KM - Bi8198 - 237H. Heinz Hiibner, Subjektivismus in der Entwicklung
des Privatrechts, in: Festschrift fur Max Kaser zum 70. Geburtstag, 1976, S.
725% B, MO HHIEFRIIRFLEBRE BB LERT AL T, ZOMI
DWTC, NEVF-FAF (FEETFEN) [3—av/ YalTERO5:E] (1951
#) 249E LT % B,

T MEEOEACRIIECRIEL 2T 4 2 N v A N OFEIIOWT, YA —
7 v — - HiTESL - 532E LT & B,

P @ 43012 2 W T, Neudrucke privatrechtlicher Kodifikationen und
Entwiirfe des 19. Jahrhunderts, 4. Bd, 1973% =R | 72,

% Wird eine der vertragschlieBenden Personen von der anderen zur
Eingehung des Vertrages durch Betrug vermocht, so kann sie bei dem
Vertrage stehen bleiben oder denselben anfechten. Der Betrug eines Dritten
giebt dem Betrogenen kein Recht zu Anfechtung des Vertrages auf Grund des
Betruges, ausgenommen wenn der andere Theil bei Eingehung des Vertrages
um den Betrugn den Dritten gewul3t hat.

“1 Ein nichtiger Vertrag hat von Anfang an keine rechtliche Wirkung, ohne

[61] 663 (5-264) 1564



AR OB L FHIE (3)

Py R R AV EROLBRTH 722 &% w1 v by v A
My 2 v RBEBOBREICN L THEEEZ G AT L™, 21T
A MUY A IR VRFBMOE-TEEOTZRE LTEE LT
722 EIEEATL, o v RIEMOFEIIGH R ED B A v R~
AShEafei ez sns®,

72720, Wy RIS T, B2 IEERRIEEE 1 AR BEICE
VB AT A RIS HE S 25, L LIRS I 1345 34 e
B O ] 2B 24 3% [EHEDSSE] ICHEShT
Who ZHUE BIED N YRR ER L L, S5, FEkE R
& ARFRIMOBE S METH 500120 7 1 v RiFEmoFERIE,
skl L CTHIREIRL 2 L 20, S hid, BT R v RERICBT
LHFEMPUEHRIE O E R b2 wA, Ll sy R (91
5 3Ta by — Ty bE (IRM4EALY) LR BHEER
PHHTRITNEIZ O 2WEEZHE L TB 53, FEIGHHEE O FIHR
WEEEAHOBBRIZLTLOWHETIIZWS, oIt LTk, 3
EOFHMIHFIEANRELBIEICBW T, BHEEIN LIRS W

daBy es einer Nichtigkeitsreklarung bedarf. Die Anfechtung gilt erst als
geschehen, wenn der dazu Berechtigte dem Anderen gegentber erklart, daB
er den Vertrag anfechte, und es 16st sich dann der Vertrag fiir beide Theile
auf.

Bf g =T v A — - HiBIESL - 559H

B Z D EIZOWT, Harder, aa.0. (Fn. 198), S. 214 u. 218% &,

® Harder, aa0. (Fn. 198), S. 2211&. T D H A RET 5,

= @ EIZ9W T, Marie Raschke, Der Betrug im Civilrecht, 1900, S. 92% 218,
% 1 mAAIS - BEFERIE, Al (ernstlich) THUIME RS Z
WU D BT B 128 Td 5 (Die Willenerklarung muB eine ernstliche
sein; auBerdem ist das Rechtsgeschift nichtig.) o

ruf ey —kSy MEIMA4E AL EEBEREHATRI USSR 59,
Ao (ernstlich) 22OMETRITNIL 5T, HAVIIEHTE 2ITILUE RS
R\,

BT R Ay R o FEIY HIE 12§ 2 BHEOMRIC XU, 2R
H» R ZAHORETH 2 Il AT, MENIHELZGE L TRk
Vi ZOIIZDOWTIRRIRT S,
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B L L C2™, ZoMIzonT, FIEREMEtT 5,

9 SRl & BEIKE 0 B A O A IR F N ERIZEAE L T ize Bl 21
£ 2L ¥ (Friedrich Mommsen, 1818-1892) &, R®D & 9 (Zik~% (Frledrlch
Mommsen, Ueber die Haftung der Contrahenten bei der Abschliebung von
Schuldvertragen, 1879, S. 156 f)o [H(74 L (Rescission) # K % Fkix. JE

WCEHTH > T, KIEOFHBNIZB W UMK 2 BEEEEORTH S L9
WZEbND o LA L, [dolus Z B & § 5H0GH L ok, BEIRNE O
(Restitutionsklage) TH b, ZOFRE. FEHEPHFH OB RIEEL NITL.
ZNEWLTHERTE LWV, EWVIOBIRIZTIHL TS ], Thwz., THEEL
DFREFEFEOT 572012, TR OGO EORA A EZEE L7z, Ln

ZEFER] L ThbE THEE L OFRIEEE OfiE AV E FIFEmRIY 2 15
EEFISRI L, EW) T EERVERE L VDO THS ],

ZIUCR LT O LARFFROEM L L CHEEL KD 26 & 14 L7z,
Bz, RERIEE L B2 B D SN FEH dolus 2 B & L T %
L. & 0iE %KD 72 FHEIZB W T, ROHG zu Leipzig 23. 3. 1872 (Seuffert's
Archiv 30, 192) &, MEMRIEE (Vermogensschaden) 7% dolus O BN Eif4 35
L UHUHME (Rescissionsrecht) DRV EMTH S Z L, Z L THEMEROHEE
WX AIUTARFO BB FREMG L D &S CFHlid M Tnd T 2L, W IZH
FEREE L R AHFIZBWTEFROFE S RIT2 B2 iR LT, BEOfR% R
F7z0

PHEZM TS LWL, BRE S 2 288 (RE 2 A1) S350 & fis
LT eho72Ths ) WEaoFER) LHKRICELZER RE»FEL R
CTHIEFFAE L TWTHA I D, LA LSEFENED D VIS EMET
FHiE LT d oo THh A ) EOFER) &) KB 5 b P E b
bo BRICHEREL 72 & 912, CORBNIHERFEIRIC L o TEA SN (AigiEed
#ZM) . ZOXFNZLIUL, B ICB W TOARIUEHEILRED Hit, Flist
THEERE Lo bz v, TORFHIIMRIZB W T MRS, ZOK
MBS bNDLHREE LR hrotze Z LT TORPIIMRICEL 2ER L

PROONT, R L THERE L 2RO SN L2572 (F1ZIE, OAG. zu
Dresden 24. 7. 1847, Seuffert's Archiv 2, 216; OAG. zu Oldenburg 24. 4. 1872,
Seuffert's Archiv 27, 189; RG 19. 3. 1880, Seuffert's Archiv 36, S. 11 RG 27. 1.
1881, Seuffert's Archiv 36, S. 264 RG 10. 1. 1888, Seuffert's Archiv 43, 270. 7z
72 L. RDHG. zu Leipzig 27. 9. 1878, Seuffert's 34, S. 2161%. HUH L 23D 5,
OG. zu Wolfenbuittel. 28. 6. 1878, Seuffert'sArchiv 35, S. 15438 & UF ROHG. zu
Leipzig 16. 5. 1879, Seuffert's Archiv 36, S. 1213449 L & BfE Tl 2225, L2
LITE ZEMOBHEOFERTH Y (Dh L L HHEEFRESNGS), BEIC
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B2 N YREHEOKIERE

F1IH FEERBUEMTE DOILAEE

(1) FFREUERIEDRREER

OpA=EE7)}-7 |

B4 5 X912, EEOMKE A & L CREEFIRIC X L P0E T fetk
RO DBUT M A v RE1235 1 HOBH B 91X, #kEE o &Z Dk
EHHOR#EE L THMIN TV D, EEE W) ERLIGE TR L »
I RNRIZOWTIE, 19HALIC BT 3G % U ChERE L 720 KB ot &
WL T 19 2@ U CRFFHFROM S & LCT#:2Y4 L7 dolus 5.,
ZOMEXMD I ENTE LD FRAMEIL, FEHEOBEH HE EL
REHHOREL L CHET2EX O THL.29) L7zE 2T
U —<:0 dolus g2 S IERHHATE T, ©LA7uAtr—fk7 b
FEOHRIE . ZOMEIZOWTH &R EMETT 5. 72720, FOHi
LT, VERKIZBITA 704 v OEBIZOWTHEEL 21k
B\,
TuAEIRFEOHHEREZ TR LCHEER R L2 00™,

BT actio doli 2R STV 5),

POEHEORITE & L CHEDIEEDPER SN DL b, D7 &b FFRRIUTHEH
FEICBIT 2RI EEIER R AT, 2k o ey —f#T v b
HEOMBIIKT AL (ZOHIZDWT, Meisner, Das PreuBische Allgemeine
Landrecht und der Entwurf des Deutschen burgerlichen Gesetzbuchs, 1890, S.
HBrzl), ZLTHIT MM vV RBHOBIICOR T 5, &b, BUTF
A Ry SL OB OBAANE. BT M A v RIEMAMFEX B Z R LT
WHEEZHBHE LT, HRE 52 2EBEEMRICELZER LV X2 TRET
bo TOMHIIHBIBT D,

7272 L BUAT M Ay R B 2 FEIRHGE B & 2R ok
FHIE, FoMEkREr R HEmS N, oML LTRREY 5 2 58
BEBARICALIERL VIO RXNEZEHT 2m#E DFIET 5 (Stephan
Lorenz, Vertragsaufhebung wegen culpa in contrahendo: Schutz der
Entscheidungsfreiheit oder des Vermogens?, ZIP 1998, S. 1056), = ORE D £
T 5,

B0 Z @ K12 2 v T, Helmut Bohme, Prolegomena zu einer Sozial- und
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FAVEERECIBEPORZ LS, TOA Ly —HT v MR
BB E o727 L2AD, FAVENIZBT AEIGRERREO
AP ER SN, A VBT 5 —EEIRD 5 fo™, REFER
DREDSEIRORELZ DO KA EIBSHIEIC L > TE-RERICEES
Too ZOHGHREILLEOEIRBIT LIRS ET, 7Ta1 s
BRED AN, FOMIIN—F D2 N, NA TV D2 N, Frt
DIAN, TaVvrorN)V7D1I AN, ZLTI)VHFRA -a— Y 7 ro
IATHo722, 2o ENSEIC, MEBRIZCBWTE525THA D
TaA bt OEENFEDLONDL, bobkd, AMIIBOTHEREINLRE
fEIL. OB L FFNUEHEOBRTH %,

5. WOEEDL OERT o MAROT S HERESE L LT, N—
Fr gD — 70 b (Albert Gebhard, 1832-1907) A%EH! S 4172,
BEICHERR L 72 L D120 N=T Vv HihFEE 7 7 v ARFBHROFRE ET 0
WRLHEEMAZELTH o727 2F ), N=F U HIEIE L VI

BOWTHIRRIINER:TH > T, N=T 213701 v NI X 58— I12K

Wirtschaftsgeschichte Deutschlands im 19. und 20. Jahrhundert, 1968, S. 57 ff.
B, FEOHRE LT, AVvh— b - X=X (CREPE =EARI ) [H
&R A VRSRFE R FH] (1976%E) BHFEET 5 (272 L, RFREFOKARIF
VO2FEDOHEAM) LT Tld, MFFEEZTIHTS). E5I12. 7uAf i,
18674EIZAL B AV #IR & v ) IS BV TR — 2 B L, db KA v EF%E
FEELFELLZOTHY, ZOBFEICLIUETOA L2 EDHEE - SE0 LM
B LI TAHER G LTz (=2 - F{ii8 - SIH D10

Ly g A=A (fARET R [ToA s REFEofGEL LT
DRI 70 T U FEFEENA ) e - TIV Y TV | HARPFEF61% 3 5 (1996
) 138H A B,

2 2@ EIZOW T, Katzenmeier, aa.0. (Fn. 250), S. 80.

B HIRBHPBEILISTIE ISR L7z B A v EEERICBWTHES, 2L T
FEFEERR L7zt B A Y S E LT EHRNTWEDOTH- T, Thabb T
04t OEBN LT EMANT VL, TOEIZDOWT, Al [ KA VR
PR A GR) [ R Ay R ofmEt e #5) (199945) 9 H
Dbz, ZEEOBEIZOWT, FHAR [ M4 v REHEZA -7 AL
(1) Ml REFHE Mk (19814F) 567567H b S,

HN=F U ET 5 ADBRIZOWT, Fik2-3 HE B,
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MY AHHAEAST, EHIF =70 EHFIIEDEEOREE L L
TEESNDDHIS 70 vy OEFER LK AL, =77 k
E—RBRIIBITL 70 Ly RBEOMNEETICEIN, 7 — TN
VI T A OB RERFE L LTRSS W™, 21T,
=700 ME, BT B FERIOEE E O R R E LT T a
A r—iT v MEEZRIF, ) BERIBTY, BoERICBT
2 FHRHGEHIE 2 kD X 9 WTHE L7z,

M ERBAIMLI014c 1 Y 30 5 B MBS X > TEEISRIL
DHDLIEMOERLBL THELERZIELN, &5 WVITFEK
(Betrug) %L THEEFREZ SEOLNHA1E. ZOERERIIE
BIERT 2808 LIRS %,

FPEEFIRICL DM WTREMEDS RO 5N TV D EEH SRS, &
ZAHAT, =TI s OHGEZEZ YT AHLENT 7 & 2 6 #E (T

2 o 22w T, Karlheinz Muscheler, Die Rolle Badens in der
Entstehungsgeschichte des Biirgerlichen Gesetzbuchs, 1993, S. 22 u. 37B L OV
Werner Schubert, Die Vorlagen der Redaktoren fiir die erste Kommission zur
Ausarbeitung des Entwurfs eines Burgerlichen Gesetzbuches, Allgemeiner
Teil 1, hgg. von, 1981, S. XV &M, FEHIZT — 70 O AFHIZEY L Tl
LMD THLD, LirL7aft  HHgo/Ss—~ (BE—FBROEER)
X7 =7V s ORH % 7 L7z (Schubert, aa.0.)o %8B, 77— 7L b
ERBRICN=T v ThHo/zv s v b v A bh HE® [Lehrbuch des
Pandektenrechts, 1. Bd, 7. Aufl, 1891] % /S—~UZ#HIFTBY . TOMERIE
bbb,

# Albert Gebhard, Die Vorlagen der Redaktoren fur die erste Kommission
zur Ausarbeitung des Entwurfs eines Burgerlichen Gesetzbuches, Allgemeiner
Teil 1, hgg. von Werner Schubert, 1981, S. 135.

7 Tst Jemand zur Abgabe einer Willenserklarung von einem Anderen
widerrechtlich durch Erregung einer gegriundeten Fucht bewogen oder durch
Betrug verleitet worden, so ist die Willenserklarung unmittelbar wirkender
Anfechtung unterworfen.
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ENTWA™, BICHERELZZ L) 1C, 7as ey —#o v MEIIBWT
FOSEN TV Do EBRIIRICE ABUE TR 7+ v Rz B
WTEHH LN TV =D TH 72",

COEHITERFRICL 2HEETREEIIREO o200, KKE L
CERMEUEHIE O BLEE H A9IZBE L CIEER D ERIC BT L HIciEs L
TWRWY, ZUdf < HE—HEIZB W THELT 2,

QFFRBUEHIEDOR&EBH

BRERITUA v VENOZHIC Lo TEEI N, LAb Y1~
Mox A M EPTREEZTFL, ZO—ZEp7Tuf L Mz 260
2% 2 LT, TuAf k rBymERE D, E-HEIIBVTH T

8 Schubert, a.a.0. (Fn. 295), S. XV.

P ZoMIZOWT, MRI9EMTESM, £2AT, N=FTUIZBVRTT7J
YABEOFEP RO NS BECHERE L2 (iR 2-3H) o =70 M,
PIE W REMEDOBFFIZDONT, 7T Y AFEOFELRIET % (Albert Gebhard,
Vorentwtirfe der Redaktoren zum BGB, Allgemeiner Teil 2, hrsg. von Werner
Schubert, 1981, S. 148-150)c 7 7 ¥ AEII BT HHGETREMEICEI L Cld. 7o
MU x A MOWZE LA L Tz (Bernhard Windscheid, Zur Lehre des
Code Napoleon von der Ungultigkeit der Rechtsgeschafte, 1847 (Nachdruck
1969), S. 44% ZME) . BEICHERAL 72 & D12, 7 by REMIZB W CEREITR
12X BHEE T REMEDSBUE SNTEEICB VWL, 221294 Y oy A bOZ
EHARSN RIRIOEMT), S5IXY 4 ¥ by xv A b3 —=7 )0 b Ak
WCN=FT U ETHo7zmd. FA Y REEMOTGY RIS 2 7 7 » Rk
DORBEREDLEDL, ZOMICEATH, 75 Y AFOBHRORER T 5 =
IR BVW T O EELRER L FOIZT THAN. L2 LB AN LD o7,
7 BVRARRES WAL A2 0 A | LS neE19% 2 - 346k5 (1976
) UEIZEIUE, Y v byv A ME TURFE L7 9 v A &b £<
HoTWZFA Y ADDENTHY, BPNL, 74 077 > AP E A
VAT AME AR L L) LT TW/ATH L, L LEDRKY
VT T VEORMEICEE LT, 7T Y AEOMIRERELZL v,

0 AR EE R OBEH I LTI ERB T 5 X912, 79 v AETIE R L
HARESF DN DR 5 704 Ly —#% T v MEOHEPRKENTHH ),
o RESKRTEE LT REEGGALOTOL LGB LT v
Fov A MCEoTEEINAZLI)THY CHE - ATIBIEE293 - 24H).
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0 A & VRIS 2 RS T A L T ™ 2 LT, #E
R CHE—RRI03% 1 HIZKD & ) 12 BE Sz,

—BE1035 1 B #HADH A EDEMI L o T, 3K
(Betrug) Lo EBICEREREREAS LOLNIGE, TOHIL
OERFREWYHEIT LA TE S,

EEORER EFERIC, H-mEEBFEE, Tl r— KT >
MNEZE) B2 ES L. SOICEEDERICTHRIN T RVWHEZEE
P5%E (Die freie, dh. nicht rechtwidrig beeinfluBte Willensentscheidung) %
BT OB EMERE L TIRA L MERTH L HxERL, 2L T

—HEDNHHIOWTRD & ) 12k 5,

[BEEPEOHITERFROAEEOFIRTH] v, [HHFIE. %
BATAMEBICBIT 5 H EH % BCU%E (die freie Selbstbestimmung) 7%
BEGHETTFHENLI L 2HT I ENTEL WY,

YAV A PORBSO—ZEIFEED /-2 2 517z (Werner
Schubert, PreuBens Pliane zur Vereinheitlichung des Zivilrechts nach der
Reichsgriindung, SZ (Ger.) 96 (1979), S. 247 mit FuBn. 16)
W ZOMIZOWT, A - wi8IE293 - 305 b B,
0 Tst Jemand zur Abgabe einer Willenerklarung von einem Anderen
widerrechtlich durch Drohung oder durch Betrug bestimmt worden, so kann
er die Willenserklarung anfechten.”
¥ Motive zu dem Entwurfe eines Burgerlichen Gesetzbuches fiir das
Deutsche Reich, I. Bd, 1888, S. 204 u. 206 (LLFCld. [Motive 1] & LCHIH
T5) .
COREND, FH—HEI035ICHFRT 2 HITHEL23S% 1 HAE R ERH %
RiETAHHTHL I LI, BIEICES T, b T\, B MH
O—FilE, ZOMPE LT, BHAEDHEIITIH SN T2, [1235%1EFTA
ToERREOAH T RETA LTS (BHFE—H204H - - - - - - i
I FHER, BEIEEAIKE B L 0525 HHIZITb N 8EIZR Y |
ﬂ%ﬁm lof%kbéﬂ%&ﬁﬁﬁi®ﬁi&£#ﬁﬁ%bLb%ﬂ%\
LV EZHIKIL CTHEDTh b, FAHEE - ME263% Fri) BLO
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EECTHENTOARVE R EERENER 4 EEIROMIRE L
THESN, 29 LBHEOBIIA S FEIGY FIEE AT E F o Blk
POPRASLNTWVAZ &, &5 I ZEMREHHMNEFFMOMN R E LT
A LNEDLZ ENFREIND,

L2 L. [A5HIZ, 20%OTEBRIZBWTBIEZ %, L) biT
EEOFEMPL #BEEOEMFCICE L TBESN TS, 29 LZBIE
RGO BEE TS IC S D A RIETH 2005y SO AIZDOWT
5l &t EHEST 5o

(2) FEEBUHEBIEICH T D NENEE
EEDEH

H—HREOBMEIPSHT A L9512, FMEZCBWTIEHTkE vy £
BOHWLTWz, £ 2A05 HEIZBWTHERKE W) LEVHW
LTz b, ISR L REFHROXF &) Blurs, H—FHE
HEER] L) CEERRMA L2 L AR OSSR & 7o 72,
Bz 12, HEEFEHEOY X b (Franz von Liszt, 1851-1919) 12 L v,
FFEFAZ BT B FEIEREICEZEOME (arglistige Tauschung) 12
HOL MM ELERT 20TH LA, L LAKIGEHIEICB T S
TR IR E 2 T COERICBIT A FERIEM ENIRENES
DrioEZEOKEZNAEEER L, 20 2 FEOERIZBT 5 7Rk

2535 (khg) EHEA ) -MEXREL TV 0TIE R, Lz-TH
FEWFEEZ B & LT\ 72\ ] (Heinz Palm, in; Ermann Handkommentar zum
Biirgerlichen Gesetzbuch, 1. Bd. 12. Aufl, 2008, S. 296). % » iz, fl 2 £
Ernst A. Kramer, in; Munchener Kommentar zum Burgerlichen Gesetzbuch, 1.
Bd. 5. Aufl, 2006, S. 1401 &,

AT Ny REEH1235 1 HOEFEM 2. RFHBICBT2E N7 ~o—
Uia T b 0L UCEFES A ML AFIE L. S0 2 LILFEIKEE I E & SR
FE LM OBEAMEIIBW T EELER LY, ZoHI3HRikd %,
BT Ay Rki1235 1 HOHBE b GEFEOBMIL, HEIC O ABIR L.
EEOHEICERL TV aWVEHIZRZ 25, Ly LBIEORHRIZ BV TIHE
BEOWMEPZEM L L CGRERZZET 2 HICOWTHERIIR S NT, W2 I3EE
TEITEZEOMEICE L COIGR L L CEELRERLFFO. 2okt 5,
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ERBWMIZER DT v, THLT. UA M, ?Ffi\kﬁl‘iﬁﬂﬁﬂff’f@%
RIZBIT HFEIRETFENI BT 7 Z XA 272012, B—EHEPHW»
TFEM V) BRI 2 T EREOKE (argthge Tauschung) &\
) EHOMAEREL T B™,

JANDORGE ST, F—F )NV~ (Ernst Zitelmann, 1852-1923) 3
HREOYEZMEMR L, ) A M EFERICREONTHGIEIC BT 25 ko
P L CHEE O A BRI H ENEEL RO T, EEOKE L W
IEBEMCIUTED 2 BE BT LY,

JAMETF =TV ORHPHEL Th, B RBERIIBH—EE
103512 BT 2 FFIkE W) RHHEZE B O &9 i@ﬂ’\ﬁﬁ L 5
RIS 1 HERD L HITHEL 720

BEERE1IH: EEOKE F 213 MM &k o TEEI
(widerrechtlich) HHEFRZAILOOLNHIE, TOFRZE Y
T ENTE B,

BORESIL, BEREHE LTY A MRF—TF I~ v L AEOTEHH.
T b b RFFEM & FH RO IX B B X OZRBIGERIEEIC B 5 W R
BEOARELZBET VLM, 2212, VA NETF—F U< 2 X544

¥ Franz von Liszt, Die Grenzgebiete zwischen Privatrecht und Strafrecht.
Kriminalistische Bedenken gegen den Entwurf eines Burgerlichen
Gesetzbuches fiir das Deutsche Reich, 1889, S. 22-25.

¥ Liszt, aa0. (Fn. 307), S. 25.

" Ernst Zitelmann, Die Rechtsgeschafte im Entwurf eines Burgerlichen
Gesetzbuches fur das Deutsche Reich, 2. Theil, 1890, S. 43.

M0 Wer zur Abgabe einer Willenserklarung durch arglistige Tauschung
oder durch Drohung widerrechtlich bestimmt worden ist, kann die Erklarung
anfechten.”

3 Protokolle der Kommission fiir die zweite Lefung des Entwurfs des
Biirgerlichen Gesetzbuchs, 1. Bd., 1897, S. 119 (LLF Ci&. [Protokolle I ] &
LTEIHT%).
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DEENFEDLND,

L Z2AHT, EEOME L V) BT SR O HREE IS B W TR
USSR O Sk 2 FIRS 5 20 I BH E N AETH - 722 L,
BEICHERR L 72°°, BEOME L v BHEZRFLI L) A OB L EE
P EOREDEEL T2 EmE2 033 LHHETIEZ V. L2 L,
L EVERBADVE - HEFEENIBETAHNEZAEL TV
Moz, BESN RTINS0, o3, REIIBIT 535K
TUHERIEO HIE, 728 ZEBEOLENMbA ) L b, Kkke LTER
WEHHORETH LD THL (Dal LIEREARIT. ZOHMEE
BIELTWARwnlL, ZHEL TRV,

QBFEMOEH

EEISHWC, EEMOZEMEOMETH L. BICHRL-L )12, &6
TEZEIRK 1 HOBLEIC LU, @B LEEOIKE L iE o
WCEBLTWEEIICRA D, E2AD, HEHFEOFEHIZBNT, &
FEVEEE 2 BREOERTICE < 2 & ATE S 2™,

HEOBEIZL Y., F 720138512 (widerrechtlich) F&EEIZ X Y &
BEREZAESLOONER, FOBREREZPYE T EATE

32 Wiebke Reitemeier, Tauschungen vor Abschlu® von Arbeitsvertrigen:
Zum Verhaltnis zwischen dem Straftatbestand des Betruges und dem
Anfechtungsrecht wegen arglistiger Tauschung (§ 8§ 263 Abs. 1 StGB, 123
Abs. 1 Alt. 1 BGB), 2001, S. 74,; Hannes Rosler, Arglist im Schuldvertragrecht,
AcP 207 (2007), S. 5721%. BEEEZIHFT L) A M ewLF =T~ Diit
HOFEZT/RR"T 5.

B ZDHIZOWT, HB13H % 2,
WHECEARE, EARWICE - HEORMBAKET I E BT
(Protokolle I, S. 119) » Reitemeier, a.a.0. (Fn. 312), S. 754 =,

5 Benno Mugdan, Die gesammten Materialien Biirgerlichen Gesetzbuch fiir
das Deutsche Reich, 1. Bd, 1978, S. 96512 & % & [5812 X - TiEP:2 (durch
Drohung widerrechtlich) ] @%b 0 12 [EEFEI2HIEIZ X - T (widerrechtlich
durch Drohung) ] & E®D XX 72§ LIENMY — R ORREZ BT s
n7.
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316
577

D% WEREE ORENE L, 20T TBUEOREIZB T 2 5FIKHGH
MR & LTHE Sz,

RFE1235 1 H - BEOKENZ X ) F72030E MBI L) 2R
FReAILOLNTHEZ, COBERFREZMVETIEANTE
%3170

BRI, EE TR OB L LT, £ L CEERI NS O
TR E LTHEE SNz 72720, EFEOEDEE % F 72 7 Wil
HIE. EBEOKE I ESRN & R TH D505 Tl 8 BEEOIKE
ESRICEETH 2%, L LAMER, EFEEEEZOEBTH), &
LIERELENREAHOMETH S,

BECHERE L 72 X 912, BAREEESUCRIL -7 a4 v o — kT » N

@%?éﬁﬁ%:—®%%%’ U, FHRO R I B W CEERE
HHOBEIIFESNT, © L AFEROEREITEITAIZ L - THED
U%h%aﬁ%%éﬂfwt®féh\%ﬂ~ﬁ<%ﬁ£i@%%%%
B0 FEREEE 2 BEH L T2, CoBMEMERT 5725, 1235%
1S B 5 EE M S &5 O 2B & L CEEL SR

36 Wer zur Abgabe einer Willenserklirung durch arglistige Tauschung oder
widerrechtlich durch Drohung bestimmt worden ist, kann die Erklaruug
anfechten.

317 [:J_J:_o

W ZoZ b, HEALIEE ED D EELICBVTLY L b EEEOE %
HEL L CW 2 {Th . BRIGEREI RO NS 2 L2y, #gshs
TH 90

Wt LA, EEOMENGEEEOFEMDN SNLh o ZEIC oW T, [HEE
OIREOEEIIHHEO Z & TH 525 | (Mugdan, aa.0. (Fn. 315), S. 965) .
V9o 7 HIXEOEFEER LM BR T 2 O0, TOBEKROETMEE
BOMENIAMT 72 2 BRI H 5 DD O RIIFHZIBT 5,

O ZoHIZOWT, i 7 -12EH % 2,
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DDTHH o

L L. BRICRERE L 72X 912, C oI IdEE:E B2 08T 5
BN EFTHVHEL I NIHRO TV oD TH - T, FEHEMDOESIC
Lo THEEMEZ ZEO T 2RI BIELR I L Twnb, 2512,
REOEFEEZ, 7041y kT v MEOMFICARILL . ZEKHEH H
BEoOBHEEN Y EEREEHORME L L CHEL T, BEINEES
WARILL . 2o BB EAHE ERT 2% 6, @EEEORIIEERIE
HECHT 2EEICRDOONDZ LD, 2 ORI LU, HHKE
HOREOT M2 EEICRET A HEIFEELE T, b LEEICRET
57 61X, PMEOFHZE S %,

202, IR, N4 v REE12345 1 HIZ B E RO R E
ECHLPERIEHHTH L), BERREHRHIZEEOREICL ST
DOHLESINLMEOEIETH L0, BEOREICL - THHESINS
MHEOFERTH DD, LI HTH 5D

ETAH, T LMEICHE L OREZ OIS L O HiETIE R
7 8 L FRBGEHIE O Bl 5 13E WS 2 LI TER WV,

CHUIH LTy REPATABONERIC BV, EEE e BE (i
ERK) HHVIEERREAHOEREEICOVWTEON TV S, &
C T OHEMERT 5 ANFEATHEO S FERE & el TR %0

B2 TNETH/BEDILEER
FEPOH ] BE O SRR IZ B TR S LRI, Wi b HlER
BT AMETH 2, ThWwR, TTREPFTEL T2 HHERIZ
DWT, MERRINRITIUI RS v, RFICB T2 HHERDGEONS
BEE, EELT22020 0N b, H—I3TARIICEIT2BHERT
HY HETEIANETHEIBVTERE LTRSS NLHEHELRTH 2,
ZOFEREABEIZONWT, TTHED»SHET 5,

(1) RE#ICHT2EHER-EERROBHER -

@O [EHOER]

REMICBIA2ERE2AHBELROMEE LT, TFTAEIICHTS
AEBUEDEITHN L0 BIZIE, B—REIE, ATHIDZRD L) 1TH5E
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AR OB L FHIE (3)
LTz,

B—TRET085c - o2 EDb N TV 2B AIEEZ N2
A FOHEREZEDR V. L2L ASFIEREZ LAZHETICE -
THYEOMHDHERR S N2E121E, BEICOWTEZEH P,

O TE@PEE, FEATRRR EANE T RO T E0E L L
T f7%4%8)) (Handlungsfahigkeit) &\ 9 #E&% v TWwWiz, LA L.
COBERIZBU 2ITAREINZEMNITS (juristische Handlung) % % L
AR L) BREOER L 723 AT AR E ANEATARET
BEBRICKE O S, BB E L LTART S TH o7z Tz, Rik
Ak, THRBEoOMTARIMEETRAEE T, NEIT AR
(Deliktsfahigkeit) & BEFRRE A LEL 8L L TOREHEINL L
AT 04 (Geschaftsfahigkeit) 231 72D Tdh - 7272, 7277 L. W&
EAREWIZFE—Tdh o> T, LN EHATARRIICE L THANET 25
TIHLsE EHRLL 2 NEOHEN TR Sz,

F—HR6AG L IIMOHIE, BRI TH 5,

*! Hat eine Person, wihrend sie des Vernunftgebrauches beraubt war, einem
Anderen einen Schaden zugefiigt, so ist sie hierfiir nicht verantwortlich. Sie
ist jedoch fur den Schaden verantwortlich, wenn der Vernunftgebrauch durch
selbstverschuldete Betrunkenheit ausgeschlossen war.

¥ Geschaftsfahigkeit 13174 L REND S LB 5 (B2, AIAE [H
AV B s = R Rk (D ROEHEHI] (19384F) 163E DL ). LA L.
Handlungsfahigkeit & X33 % 72912, Afi i Geschaftsfahigkeit % #EHAT %
AR NI

3 Ludwig Enneccerus - Hans Carl Nipperdey, Allgemeiner Teil des
Birgerlichen Rechts, Halbb. 2, 15. Aufl,, 1960, S. 869 mit FuBn. 1.

PR EAT B R E AT AR I B S Nz hN, L L RER OB
TEIEAT 2B &N & o THEAAT AR EATAT AR 2 &G L Cwiz il
LOMEP LR L TnE b TIEZR , E@EEHmEBIELZICHE 2w
(Enneccerus - Nipperdey, a.a.0. (Fn. 323), S. 869 mit FuBn. 1.)o

* Eine Person, welche im Kindesalter steht, ist geschaftsunfahig.
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&2 o2 kid, —WTHI, BEOBHPEDI TV
FIZH, TOREOMMIZRZY L, HBHHOKICEHGEES 22T 72
FIh BHEEVFRT LMD, #4357

Dbt < NFEATHAERRDMED L AT AR BLE 1L TEE
OFEREEDLNTVZE] L) EORBEZH T WD, £ TAHH
INBEENEER, FHEEIBWC, [HEoMH] 226 THHAE
Bikig ] &) BHMEIE S NS,

@ [BEREERRE]
[EEDMER ] 25 THHZ2EERE] ~MEEShzHEL LT, &
FTEHEDBORDVET OND. RO L) LBIETH > 72,

TR0 EEROIRE T 2B E R E R IR T 55
HEE OFFI) 2R B E DIREIC B W T AICHEL N2 /281X, 20
EIZOWTEHEEDRV, #EDHLEHNHEHS TV — )VECE T 721338
T 5FEICE > T, ZOMO—BHZRIREICW5GE, BENZV
BAEEBRWT, TOREBIZBWGERICERSINEEICEHL T, £
DHEVFBEEOF I SN LA LRI, BExEHY,

¥ Daselbe gilt von einer Person, welche des Vernunftgebrauches, wenn auch
nur vorubergehend, beraubt ist, flir die Dauer dieses Zustandes, ingleichen
von einer Person, welche wegen Geisteskrankheit entmundigt ist, solange die
Entmundigung besteht.

2T Wer im Zustande der BewuBtlosigkeit oder in einem die freie
Willensbestimmung ausschlieenden Zustande krankhafter Storung der
Geistesthatigkeit einem Anderen Schaden zuftugt ist fur den Schaden nicht
verantwortlich. Hat sich Jemand durch geistige Getranke oder dhnliche
Mittel in einen vortbergehenden Zustand dieser Art versetzt, so ist er fur
einen in demselben widerrechtlich verursachten Schaden in gleicher Weise
verantwortlich, wie wenn ihm Fahrlassigkeit zur Last fiele, es sei denn, daB er
ohne Verschulden in den Zustand gerathen ist.

[75] J6:63(5-250) 1550



AR OB L FHIE (3)

bH DA ATHENBUEDBIEEINEATRBRED DAL 65 EHAITS
REBLEIZS O, RO L) ITBIES 7z,

HBHRSE  UTORTOEIERITARENTH L. 15 7
AR DR 277 HH7Z%EEIE 2 JE 3 2 B O i) 7 e
ZdhbH. 35 FERA MM & L CORRBEE &R 2T 2 E,

BB EREB0GB LUT8SEIE, (TEAEEEHEINT, FNFIKRD X
IWCBUTHEL LTHESN TV,

HUATHES274e « MEFFROIRAE T 7203 B 7 B B PvE % HER 4 2 F
MBI ORI R BEEDIREICB W TBAIEEZ A - FHIE, 0
EIZOWTHZEDR V., ZOEDHSL 7 IV I — )VEEF 7213805
LFEIZE ST, COMO—HNRIREBIIWE. ZOIREBICZEL
TEFICER L7ZHEIC OV TURROTIEE S LA 5GE L FRRIZ.
HEHED  ZORBISEE L (o2 aE. EEBbRWY,

BUTHLEL04%: 275+ H 7% BRERGE 2 HFFR 3 2 IREEAE G B
WRWEEORE NS L TR TIE A WIRY . BHZ2BERIEL S

8 Geschaftsunfihig ist: 1. wer das siebente Lebensjahr nicht vollendet hat :
2. wer sich in einem Zustande krankhafter Storung der Geistesthatigkeit
befindet, durch den seine freie Willensbestimmung ausgeschlossen wird; 3.
wer wegen Geisteskrankheit entmundigt ist.

39 Wer im Zustande der BewuBtlosigkeit oder in einem die freie
Willensbestimmung ausschlieBenden Zustand krankhafter Storung der
Geistesthatigkeit einem Anderen Schaden zuflgt, ist fiur den Schaden nicht
verantwortlich. Hat er sich durch geistige Getranke oder dhnliche Mittel
in einen vortbergehenden Zustand dieser Art versetzt, so ist er fir einen
Schaden, den er diesem Zustande widerrechtlich verursacht, in gleicher
Weise verantwortlich, wie wenn ihm Fahrlassigkeit zur Last fiele; die
Verantwortlichkeit tritt nicht ein, wenn er ohne Verschulden in den Zustand
gerathen ist.

663 (5-249)1549 [76]



g 2 FEAinE B MR E H 5 IREIZH 5713, BHATA IR CTH
%3300

ZOEHI, [HEEOMH] v HFEICAZ T [THHZ2ZETE ]
EWVH)REPHCONDL L)k o7 MEIZ, ZOHEEBEHRHT
Hbo ZORBOBFINEELE 2 B0 /2w ENEETTH Y |
R F I REOT AR EEZHEOBEMREDEEICEDbEDOTH
2%, 2 LT, BEFI, ZOBIEMEE LT, B E B
FRHLBETWEEERIP, &SI EIES1IGO B E R E R
T2 EICLoT, REHELHRT 2 BICEE 2GS 2R LS
B EZET T,

EO BRI B EIEH SN T WD EICERATH ., BATHES27S%
BLUI04EK 2 FOERIZBT 2 HHERIL, BEE2EHEOT 2H1EE

30 Geschaftsunfahig ist: 2. wer sich in einem die freie Willensbestimmung
ausschliessenden Zustande krankhafter Storung der Geistestatigkeit befindet.
sofern nicht der Zustand seiner Natur nach ein vortubergehender ist.

BT BENITE I LT, TOHBLERREZHRYE L 5 S
FhE ZIFIE B ORI EEOIRE WA, WTENTAIITFEL 2w
(Eine strafbare Hanlung ist nicht vorhanden, wenn der Théter zur Zeit der
Begehung der Handlung sich in einem Zustande von Bewultlosigkeit oder
krankhafter Storung der Geistesthatigkeit bestand, durch welchen seine freie
Willensbestimmung ausgeschlossen war.) o

#2 Benno Mugdan, Die gesammten Materialien zum Biirgerlichen Gesetzbuch
fur das Deutsche Reich, 2. Bd., 1899, S. 1084.

B 1 EEICBWTUE F A B EEOERKIC Lz H [ % %
LI wE] & LTS TWzhs, CORBIZMIImEIcE S+ Xl
MBI 2R L 2 WAL 0L LTE2RESTETCONT, TELENIC
B3 2515 HE (19334FEREFTTOL D) 1I2h 5w, BITHEO L) 12
Dozl LUHEE - A RE— (W) [RA vkl (197445) 96-97H). =
I L7EEZEOREIL, REMPSTEATRTIE A, TEERIKRL T
LHILEWREDLTHH D FMEFKL BEIEFRIIONT, Al (KFE63%K 4 75
21-22H) =M.

' Mugdan, aa.0. (Fn. 315), S. 673. _E1LIZE AT ABENHRIELRTEH - K1 VI
BB LEOEERFM & LT~ | BFBRRY w7235 (19944F) 174H b S,
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LCEREFOHNAETH > Ty WHITEMRILO BiEE L U CHET
ELTHAH) LI2AHN, RENFTFEL TS HEEEIZ, ETRRO
HHEEEROARTIEIR Ve ZORIZOWT, Hitl) THRET 5,

(2) $5>—DNOEHER-EERUOEHRERE -

® REFRUOBHEER] OFK%

R A REHIZ BT 2 ZRAREATARERE O — 28235 1 THIX. R
DEIICHEI N TV D,

BUTHLER235 1 TH I £ 72138512 X ) i A A dy, S5 fR e
HH. AL 72132 OMoER 2 EEICRET 28, ZoMAL
MLCTZEDOZLIZE o TR LHEZREET L H/ETH Y,

FISIEIC X, BHIZEERIC L > TRESNELHENE L THES
NTWB, 272 L HHMADERITT 2 5N T HanY, F—HED
BREOMR: 53 mEICEFET, RIECBT2 AHOMEIZDOWT
VLR ERE G A P o 72D TH B,

29 Lo OREE 2R L Cid, BRI 2SR S T wiz, BlZ
) A OB KA, BHICHT A05EE HE L 22 Hk2395: 13 B

% Wer vorsatzlich oder fahrlassig das Leben, den Korper, die Gesundheit,
die Freiheit, das Eigenthum oder ein sonstiges Recht eines Anderen
widerrechtlich verletzt, ist dem Anderen zum Ersatze des daraus
entstehenden Schadens verpflichtet.

oM EEIC LAUX, S E TEA. g BE. BARBL0%ED
AL LA SNT, ZORESAAICL TR TG Tho7onb, £
NEEROMEFRMEZAGET A 2 LIk - T, ZOREDOTREMI BT 7 LIk
CRMEREL, Do T TohsbiiEr HIEL/-OTH S, L9 (Mugdan,
a.2.0. (Fn. 332), S. 406)

Bz @ g2 2w T, Erwin Deutsch, Freiheit und Freiheitsverletzung im
Haftungsrecht, Festchrift fiir Fritz HauB zum 70. Geburtstag, 1978, S. 48% &,
B Z D HI12o T, Jorn Eckert, Der Begriff Freiheit im Recht der unerlaubten
Handlungen, JuS 1994, S. 629 % 14,
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HO# % (Freiheitsentziehung) ZLEI L TWADTHAHA5, L LK
#8235 1 HIC B 2 HHOER * HHOFEICRET 2 HH I3 AL
LAEWVDTHo> T, TNWw2RES2B3L1IHOHMIILEL EREER
Wi (ungestorte Willensbestimmung) & L CHUE S, FORE T
fif 7 55 CThH, 823% 1HOMEICRT 2D TH L™, L),
JANPEEREEHTEMRTA2HEANILT L HHAMTIE WA, L
2L A DOFEEMIIH S 2 ITEFEEROBET KL T, 1) 2

0 P47823% 1 DM BIAT8A55 (8474 1 HL 'S FLHOMETIZEME)
SHMIZOWTHEL TV 5,

HAT8455: 1 0 NEHE L6, AT IdRELZRELLLE. &
LWMICHHZRE L72FHRIZBWT, HEAPFAICI D E=F I LTHE
SEORFFLNEH B THE RGN T 2858 56, IBEEHE
BEZHIIH LT, ZORNISHEICOWTEEENEe s L) 212k -
THMET L2 E Y,

COEXOXENLHL LI, Bl [#E] PHRESI TS, 20
HEZ S REEICHEEL, S0 &2058235 1 HO H b HARm H HIZR
ETREEZHCABOASNSE D DD (Richard Maschke, Boykott, Sperre
und Aussperrung, 1911, S. 54), T I L ClEIZO B O AL 78IS
BOTHIETIE AR L P72 L BUTE 1 3L BE—HET2151IH 1 )
FHHERERZ O LIRFOLHEL T LD TH L0, 205BED
HIRRAY B &2 & BIAT8235: 1 TH (B5— 7045 21H) o H & %
52 LIETET (Wolfgang Leinemann, Der Begriff Freiheit nach § 823 Abs. 1
BGB, 1969, S. 56.; Eckert, a.a.0. (Fn. 338), S. 629). 478235 1 JHIZ BT A HH
% BRI 2 15 B O H I BRE 7R SRS E RS S B S d (Deutsch,
2.2.0. (Fn. 337), S. 48). 7z & 2 BUT8455:12 BT A HHDIHEKEH HOFK T
Holzb LTH, THEBT23LIHOHMEXF ENTHEDOTHY, 1%
FTICBWTCIAFZOHHMA (Pl 1X, BERIGEAR) PREICE» N TYS
(Eckert, 2.2.0. (Fn. 338),S.629), & \WHEZHFHFESIN TV 5D,

0 Franz von Liszt, Die Deliktsobligationen im System des Burgerlichen
Gesetzbuchs, 1898, S. 24.

oz o 12 2w T, Knut Amelung, Rechtsguterschutz und Schutz der
Gesellschaft, 1972, S. 69% &0, 512, [V A M RfEO#KEZICHEL T L
72 DFRHRINEFN OB TH 2 | (T [JLIROITBEORE ] Hram
#28% 35 (19324F) 122H),
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M & U, BT ABOAETHRRZ RET 2 720G LY. A0
Fitt (Interessen) 1XEIZ L o TR#ES L, 29 L TEMICRES N
FISIEERR EFIEN 2D TH D . Z L TR & ) EIIHESEO A
Pk HRICE o COMARMNAREREATLOTH L, L),

FEOHWDFERORETH L% 5, FEIOREICRIT 5 EREITEIE
BILHETH),EETHD, $hbbH YA ML [T -
FEI AR S NIRRT 2508 E LC#EETH L M Lrdb YA
Mz, THEFEATE, ZoBEICEL T, RERELELL W
DTH B P,

FERORESEEE T LT, oI L CRELFFHIIER)
FHELZWAR S, 8235 1HICBWTERE L TRD LN EEREHR
I 2 RE L EEE 2 DT 2%, ZOERICB T 5 Bl EEIE,
ZONE UMM H O, ZOREE LTRSS iz . YHER
HRERE L GEEROFEIZ T 550 R Th > T, WhidERERO
HHEZEETHY . mil L2 ETRNO BHEED2 S X STz
LW THH),

Fi  MEIZHHEROBERERTH 5, HEEBEZ XL 7211823
ZIHIIBWHB SN -HHE LTCERREHHSE IR 20, B
B HHITEIATA IS L > TEI NG LI MEOEZEERT 5133 T
Hbho mHIE, A UESTH#ET 51235 1 HOBEZEOBELIIA Y T
B, EWVIEEIE L S, ZIUIRZBEICBIT 58T (ME - #HL)

¥2 Franz von Liszt, Der Begriff des Rechtsgutes im Strafrecht und in der
Encyklopadie der Rechtswissenschaft, ZStW 8 (1888), S. 141 £.

5 Franz von Liszt, Rechtsgut und Handlungsbegriff im Bindingschen
Handbuche, ZStW 6 (1885), S. 672-673.

' Franz von Liszt, Lehrbuch des Deutschen Strafrechts, 9. Aufl, 1899, S. 133.

5 Franz von Liszt, Der Zweckgedanke im Strafrecht, ZStW 3 (1883), S. 23 f.
A M EAUEL HEOJESE & RIEORFEAT A ILERRI RIS BV TEEPA L
LIS ET, ANEOEICBWTEL S 2w, £ (Liszt, aa0. (Fn. 344), S.
187 mit FuBn. 1),

M2 N b, ISR S N R OBRENGEE 2 L B JEANL, fAEE
IZBWTLENTLHEEH TS (Liszt, aa.0 (Fn. 307), S. 34.) -
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DOFEL BT LD TH> T, TORIZOVWTH| S EHETT %,

@ REERAOBHER] OEREM

Fas DOREZEFEORIL L L TRR0 2 BRI FBIEERm O IR T
H M, BBEGEERIC L NSHEOEREE L BEOBRRE EILEE
PEOREIZBWTERZEFTLO RV, 2513, [ UERLR#ET 2
1235 1 HOFEMBUHEHIE 2BV THBEIC L 2BERREHHORED
THEEDED LN AHIETTH) . TOEMFLHMETIIR ., WETLES
FFTIEZVAR, 2720, 29 LBRMIE, L BEoXBIh R
CBWTHNZEREZFEODDOTH L6, Y2k (12351
DOWENIEER 2R 2 FF OB & L CIES b3 N S EEF N5
5)o FZT, ZOMICEL T, MELEOHEF LT 5,
BEHEOHSERE Y L 72F 2 — )L (Franz Philipp Friedrich
von Kiibel, 1819-1884) (&, NFATAO—MEHIHE A KD X 9 1IZRE
L7

M ERE 1L LE  GErd 5 E D EM T 7210851 CGEERAT
B FTIAMERIC L o> TIBNICHEFEZMA 72356, TR LT
HERMEEH LA,

F 2 AOVOERIC X AUE, 0= B B REEAT A ORI E

WOBEICHERR L 72 £ 910, BBIEEG L. AV VASTRIE L 72z EBED
BT ARME LT, A 2= ) VI L o TREBSNZOTH 72 (20
BIZDOWT, JiRls-18HEZZM), LT, VAMI, f ==Y 7L 2
TV B E A TW 5D (Gerd Kleinheyer-Jan Schroder (Hrsg), Deutsche und
Europdische Juristen aus neun Jahrhunderten, 5. Aufl, 2008, S. 258) o
WAL L BBEERIIZBEICBVTORYT 5, ZOMIZONT,
5 21X Arthur Menge, Der Begriff der Widerrechtlichkeit bei der Drohung im
§123 B.GB. 1906, S. 16% £,

9 Hat Jemand durch eine widerrechtliche Handlung oder Unterlassung aus
Absicht oder aus Fahrlassigkeit einem Anderen einen Schaden zugeflgt, so ist
er diesem zum Schadensersatz verpflichtet.
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HIPEE 2l 2 TW7ehs, Lo LATAE ISR A6l & g &8 104 2 4l
BIEEGRRL ZEHFEOMETH Y . BEFRBO HIIHERE» 272
HEOMETH > T, ZNW 2 FEEOEITMET 5 Flzs 0B E 1L E
ELTETHEEINLIRETHLH. Lo LARR 2 BRI &S (HEE
ETCITAEIZADE L Z L ITZYTIE R, Lz - CTEBIN 2 HER
FEIZMA T, #®E (Verschulden)™ % E:k 4 2 FHI & 4 2%, &
Vo

BECHRIE L7- & 910, BEERIIEFWEHIERE EHICHEFRLTW
5%, BEERIT. EREEERH) REICBWT, — T OFERIRE LA
F o475 AM (Handlungstreiheit) OFip% E$ 50 TH A3, Fih
Wz, HFFOTHEBHTHERT L2ERE L THRIET AR, MEB X
OBEDOBIZERIIFEL ZVIZTTH LY,

W OBEIL, WEBLOBEEEZGOMETHL (Motive I, S. 281.).
%1 Franz Philipp von Kiibel, Recht der Schuldverhaltnisse Teil 1, in: Die
Vorlagen der Redaktoren fur die erste Kommission zur Ausarbeitung des
Entwurfs eines Biirgerlichen Gesetzbuches, hgg. von Wener Schubert, 1980, S.
658-661.
FZOEIZOWT, HIRITE & S,
WO Y RETAER, DEREE] & DERE] & oy - dhE s v HE
WM LTEBY L Wb ®EEF (Verschuldensprinzip) = [#2LFT
DOEH] LV RBEHHBHEROA FARF—ICHKZ 6N T) Wb (FHAE
e [TEEREEOMR] (19714F) 346-348E), & 512, Manfred Lowisch, in:
Staudingers Kommentar zum Burgerlichen Gesetzbuch mit Einfihrungsgesetz
und Nebensgesetzen, 2004, S. 282 % S,
BBl AL, REEIL, REEHBEOSEEY RO, BEOHESLHREIZG LT
HERERGOHME X 0T L2 BEL TS, BHEFIZLIUL 22005
Koy R UE, RERREZRT DI, BEND 2 IIHENBEZ T &
AFESDEERLL LD, EWv) (Motive IT, S, 17 £)6

bolb, BEMNDLVIIMENBIEZ REANFH AL Z LA5, @ ME
THDHDP, L) ZEEHES —INEIMETH L, TORMBIZH L TiE, K
DI BIREEGZDIENTELTHA) (ZTORIZOWT Heyer, Soll der
Ersatz des Schadens StrafausschlieBungsgrund sein?, GS 21 (1869), S. 1 ff. %%
HED o 97, RFARIAR LHFWRIR T S0, [TREREINE 2 HES
Ll FERPEENL, HEREPSHE ZHATL 2 LI MET L2556,
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ZLTHi H—FAESE L  EM (Absicht) & W9 £ % #& (Vorsatz)
EV) RBANEEH L2 DAMIF 2 — NV OB L R S50 H LA,
ZOBROFHFBE (L) DIFEHEZOLEY) 2BV CIERENHEBH
FHROMEIHE SN, F2—UPRE L 7-—MSHEBEIZBIE S
AT A BIRE R A SR S P, 29 LT —IRGIEHEIR =R
AEAT LA (8234 1 1H, 8235 2HB X UN826%:) ~fbL. %
LTHEICELDOTH S, 8235 1 THITHIIEH L 720 8235 2 THB L 17826
FlE. RO LI ITHESIN TV 5,

HEZEDITE (720) PNEICAWEALS USRS HEE S, S 5RO T
iR b T %0 LAd, fREHE) FEORKE WEERIZEERHICL 5T
AHEL LS, L LIERZ D2 WEED/N S WRFIHREREIZ X -
TATEIL LA, FEOREVEERITHEERETHEL OIS LT, FEO/N
SRR ERE L D 5T HE & VO IR AT 5 2 EATTE B,
EVI) AN R ERE T DLEOMWC, EEN D D CISHE BT & KR
LAt T Lk, EFEBLIA S SHFECENBLL 25 b, BELZESLOLD
Thb

%5 Horst Heinrich Jakobs=Werner Schubert, Die Beratung des Biirgerlichen
Gesetzbuchs in systematischer Zusammenstellung der unveroffentlichten
Quellen, Recht der Schuldverhaltnisse III, 1983, S. 874.

ORISR D B ERICIAIUE, BIBR S s AEE SR A IR
LTw/e, L, —#kGIEE L CTHE SN2 —HET045 B L U7055810 8
5 @EEEEAONFITHBE SN TR o706, FEERMICHGIEEHEN
REZEEHEE L CHM I NSO THE, ZDHEIZOWT, Katzenmeler,
2.2.0. (Fn. 250), S. 104% £,

TEAOHBEETHER B G L 2w L EREFEEICET 5. L)
BN HHEROBISEINEITAO—RFEHETR L MEAEN LV, &) BfE)S
FHEL TV ETHo 720 TDEIZOWT, Katzenmeier, aa.0. (Fn. 250), S.
103% &,

BT RASIT. BHHEICH L TCTORBINAIEEZIRTREZ L, HE
B RO B L BA A RIS RE ZEFOMBPN S, —MEHHTEIZK
®F L7z (Protokolle der Kommission fiir die zweite Lesung des Entwiirfs des
Birgerlichen Gesetzbuchs, 2. Bd., 1898, S. 571 £ (LL'F Tl Protokolle II & LT
5IHT %))
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HATHES235 210 - AN Z RET 2 HNOFERICERTL2E D,
FRDOFG T E D o UHPFHEOWNEIZLIUE, BEN R TH B34
BICERLELLAEIZ. BEFPDLILEICHRY ., BEZEIAEL
;Q) 359O

HATHES265: 1 R ORI T A HETHAICR LTI
EENMAHEIZ, ZOMANHRELREET 2B A,

— 7 CHREEI B SO B A — B SIEE IR S ME IR B
ZHAELDD, L LA CTRFMAHERLEEFEI ORI T
Hor2 Tz, BB EFRORMILNE & BILOBFEEZZE L D

HIFTIEZR %, R EE BRI EZOTAEHZHEERST S
FURCEET, MHEOBICZERIZ AR SN v FED 12826513 =S
RESNTVDED, LL8265KTE ., TOE—HE (7065) DB
KBV TRBECRES N TV EbITTIE R o725, 2828, ik

* Die gleiche Verpflichtung trifft denjenigen, welcher gegen ein den Schutz
eines anderen bezweckendes Gesetz verstoBt. Ist nach dem Inhalt des
Gesetzes ein VerstoB gegen dieses auch ohne Verschulden moglich, so tritt
die Ersatzpflicht nur im Falle des Verschuldens ein.
¥ Wer in einer gegen die guten Sitten verstoBenden Weise einem Anderen
vorsatzlich Schaden zufugt, ist dem Anderen zum Ersatze des Schadens
verpflichtet.
BLENWZ, EIREADEE R ifﬁ%lﬂ WD X HNTHBERT V5, R
F3% (Veranlassungspr1n21p) LR BEERIIZAOEF AW ET S
REMNLREREATAOTHY) ., L LA, ;ODEEU%E’KJWP@ L. G5k
ZHETLZ L5 THA) (Protokolle I, S. 568 £.) o
3&¥¢%K\M*$$LbT6%Ei‘%$m VAT 2 B AT O ARSI PH %
HIBR L7212 X9, B— R EMAWLMHETIHFEL VDO TH D, TOm
|22\, Hans Stoll, Richterliche Forthildung und gesetzliche Uberarbeitung
des Deliktsrechts, 1984, S. 27.; Katzenmeier, a.a.0. (Fn. 250), S. 1123 214,
O EE—TIRT05% 1 MBI X ) ENERERF SN AL ThMBA
Tﬁ?—%'—?—;{\ ZOFETHRER IR T 5 & &%, #EL AR5,
WXL T, I, EERBRIIB VT, TMERITAIZL 2MAD
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HEOEmZ AL T AR . 8265DBLE £ 1235DHEIZY ) #EL T
ERBILENWTEDIITTH S,

WE (MET72I3BK) OBR;IMEEOITHHBHOMRTHY . L
7823 1 HIZBW THEFOBERIEHHORE L MEEDITAA
O Z RS 22 ML L ClRPRE SN, S HICERRERHD
BRATHIZL o TRESNESL ZEbKRE SN, £ L T123% 1 HICB
o [DEE] L) RHDPINFEFEKE KT 5720 (721F) 1SEASR
TREMTHDL D, 1235 1 HICBIF2EELIE L L CHET 2
IS PIEZOMOTHEHNEE LRSI TH S,

ETABY, WEIZBWTHETT 2 £ 912, FHiB X OHBIEFEKIGHE
BT 2 BEEM T MEAGABRL. SNERFFL, JOMEEMST
DNEERALO B RIS 2 A0 & %5, £ LT, TORAED
SISO 2 B A4 Oifam (&) DI RS b oL ER)
PREMINDGZEIIRE, ZORIZOWT, B2WH T, BEfd b,

FIZEFEI 0N A EEIREIC L > TEL A Z LM TH L, L) HEI,S
MEICIRE S 7z (Protokolle I, S. 576 % &), L2rL. ZOE - FEHEDH
% RUEOHFE & L CTRITIS 2 51,8235 1 HIIF LI WD TH - T,
FNW X EBETREBEO LRI S R BT 2 0E O 2 Bie % i A ILD
ZEETERVTH A,
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BIET KRALREROATE)

EEE PRI OFHE X ASEAN $RVMHE
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H—f PEOZIFANEERDINT —

BE MEORBOEA

BZE thiE PECC MM oK

IR N
Sy NS BB S YN

B BRI AR & iR H AL
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ARfgid, KFIEF AAREM (B 1978 -804F) 12 & » CHEfE S 7z
BAFEEFREOT R LB, ZOREENEZHL 2L, JIKH
EHAMAT 2L HNET 5, STTHLICHZOGNEDIE, T
TORTVHFMIFTERZHEAMAL L) & LHABERORATH Y, BEOT
V7 KFERFEW 1455 (APEC @ Asia-Pacific Economic Cooperation)
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ORFIC B 72 DTG EETH Lo 72721, BATFEETEE D
HEHEIZIE, 7Y TRFEERANOEG KA TN — A N ) 7%
BHATW . 20 ORI OHIEO KETH 5 HEZFV, P E
VICHUI I @ T 5 0 & v ) IR BRI R O L& 12 <
b o Tz, £ TREGNE. HARYIEE & B SRR & PO o
HFLGhS, A=A T ) 7 EREOHEAIS L0 E < bR, BAE
PR O L E OB R AIENICH T A, TS XD, B
B Sk ] DI Ay NG R E 8 61 0 =TT | WA 1o o /N Ny ok
BTCHELELIZ, Flo TOAL T VT KFEHERBIGLEORICB T 5
KPBHEMIONZOERDUO TH L BT I ENTE L),

B—E TITRFEMRBOERM

B X912, 19894EICA—A M) 7TEMHDOAKRT - k—2 (Robert
James Lee Hawke, fL8] © 1983-91) (Z#5 D #HE & HIgike % o4 BAK
HOHFILIZER, 7TV T RKFFEEBICE L MO COBRFRMRETH 5
APEC DR HIRZE L 720 [M4EH 1 A APEC BIEXEL T —A 5
THEHHOF ¥ v NTTHES N, BREOT X)) HEBREEDOY = 1 A
X+ XA H— (James Addison Baker) (¥F v XTI DEED Wb o7z
e, Thx [BEMICERY] 2EEG1EEBAELL TAVAD
BHFHET Ly K- N=7 27~ (Fred Bergsten) b [{&TERYIZEES
Ebo b DI HEENOHLE S E] 728 APEC 2 BB LK 20
. APEC OEMIIFHH%R/ - A% (EPG: Eminent Persons Group)
DB EHE o 19934E, 7 ¥ M Y KKHsH (Bill Clinton, -] : 1993~
01) DA =774 7 E o THAREWAHR L BERET L2 L1
7o 72 APEC &, 7 ¥ 7 KFEERBE CH M mAER I T b o

Vg — [7 V7 REEE7 2 — Y 3 Y IAPEC & HARD o Aiatk, 19954,
103H,

? Fred C. Bergsten, “APEC and world trade: a force for worldwide
liberalization”, Foreign Affairs 73 (3), 1994, pp.20-26.
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—OHIEEL o 72% 1993 DT T FVEMEEICBWT, 2 ¥ by
[F 4 OZFEDPMEFIEZNI BT T VT RKFE L W) B IIOHFEELE K
BLd 2 | EaRR7t & 51219944 [20204F F TN TOE 5 H1tL]
*HEL T 2RI VESIHIRS L, BENICELEN] 277K
M FERIIE A ERT o T o T,

APEC YW, HAR, 7TAU A, &—AFF1Y) 7. ASEAN 4=
B ERHEDRED A N=TH Y, 199142 #E ANRLMENIEE., &
e EHIIMBEER L2, 1998F121E. B 7 d APECO—HE %o
722 & T, APEC IZHKHFEDONUKE % @iE L 72ME— O HIsHik & 72 o
720 APEC IZHHAE21 D [E & Hildioo x > x—E %2 Hia, ALZH RO
B LA L, R GDP (EWHKEAERE) oFa b, #Eio40% Ll Lk
oL, WHROFN—T L FN=Y— FN—R)—ThH D
KE, HAR, RFEOKRFEZFET L & EIRIC, A Cix b BB 2% %
ML T\ 2° APEC OB SH 5 L5 & | 2008413 19984F O =5 <
FTIIHE L7 2L T, APEC NOBBKGFEIZTO%IEL THB Y,
XM # 4 (EU : European Union) & b KHHE 51 E (NAFTA :
North American Free Trade Agreement) % &5 A2 F[A - T35,
IS OFFEIL APEC A BT % #E% O & R & A AL DAL
EWEEo T\,

EZADN 199TAENB19984EIZ D72 o T, W7 TV 7T I A & L 724
RBEHI2xT LT, APEC IXfE#ICR - 72 X » N—ENZ B 2 5B % 1
it 2 2 LA TEY. EEEERES (IMF: International Monetary

PIIAEHEE [Fa—nN)E—a v E T VTR EREER (7Y 7K
L L iR RO ] TAERE. 20104F, 4H,

* Bob Hawke, The Hawke Memoirs, London, 1994, p.433.

°fetE. ArBE (1995). 10EH.

O ML A B BN B IO F RS &, 19804 13575% T, EU
(57.3%) OFME L I1ZIZIFF L TH LA, ZOH APEC DF AR & RO,
20004E121E ¥ — 27 DT723%I2E L. [ UEH O 81321 2164.6% & 468% T
% http//www.meti.gojp/policy/trade_policy/apec/data/datahtml [ 7 7 + A
H @ 20124F 9 H22H]
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Fund) (2822 2®AL, 7 V7 EEGEHKTO APEC OHEES

L. WM 7 ¥ 7#EEFEE (ASEAN: Association of South East
Asian Nations) EHAR, hE, BHEEZZFOHAETALARET VT
ZPARES WZEERE L 7. S oWkl 2 fIEE L L 72 b oAt [ASEAN +
3JGA%AN77XXU~D'f%éOMW$mH\WbT@A$AN
+ 3N BI M S 725 2005412 H I S 7255 9 [l ASEAN +3%
PRI T 27 7 IV T=VESORT, W7 V7 kEERE EHH
HZHEE L TERL T ZEPMHERS N, RAKELRORT V74
I v b (EAS: East Asia Summit) DSBS NDIZES72DTH DL, B
TV T IR EFROBEE & I, APEC 2SR TH SR ANT
W B SO BB L L REFEM IS T AT L A LR L T v
. APEC OZEI DK TAEEN 2 D LB b s, FH L EHFEE
DIN—= 7 AT 2 1F20014F 12 APEC 238 5 H BHALIC SRR 2 0D AL 135
T [KICFEDPALZTFET R 2> T2 (dead in the water) | &
L 72% 22 b 220 5 APEC LT O =0 ol 2 5 Ak,
IRE L TR RTH S,

BH—1t. APEC 70— N ¥ - a v oEBRTHL, 7O —N1)
Y=g VIZITOER PO EEL LTbNE L)%Y, WEkAICH
WROEND L) 72BRTh L, Frudesiic [l = 55Eo
JAboLshTERFEoAMRL (MR LBuhoRTE(L (RE
EF) BTNV EEDL L) TW L S ERIETY, o
N =23 VIZxIed A CTAPECIE [F- il isk] =285
HHIESHE LTEIF7Z. APEC® [ idEs%] 127 a—n
Wi HHE G 2T 5 TR E L Tompaumd . (fbision L

T) B TEEN., EZNNTRVEBEZEROMY % SR L Tw

" John Ravenhill, APEC and the Construction of Pacific Rim Regionalism,
Cambridge University Press 2001, p.281.

RO T ¥ 7 ER SRR E OW < 2 & HARIAEHIE . 20044F, 20-25H,
? Ravenhill, op.cit, 2001, p.3

O BRI [T Y 7 R & L s 3o B T #5E . 20104E, 5 H
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DHERN — VIZOWTORFEZ 7 V7 KFPEFHEICR S 200+ 2
F— OBEEZIHEHOFLICE VT W, APECO NS DO IEE)IX
GATT #fb e ) HEIZAE L. GATT OV — VIZEEHTH 5%,
TARRBEO 70— N ALOMRR A, RFEFFHL EOBGEHEIT 2 2
ERBEREET L V=V TR L BRONTBOGIE F TS
BIEDNRDOEND LB, HITHRE, Fo—nN)¥—Ta D
Do THkA LT Ly ¥y — 28T AIEAREE O RG &) T b FF
D, APEC IZBWTIE, H7 225 AHLOHEA L v o - ESR O
B ESENIC B 2 BEMENE R SOMTHICBIT 2HEE T
LT REFHICEL L) Ik oTWBE, — . 7a—nNy+¥—3 3
NIHFURRFO R B2 5.2 5 L FFRC, AOEWD L7253, Hil
FFRII TN E =T a VORISR ELIZT TR, VA ET Y
FE—=VL X LT HHIBFHEORATH L. NN ¥ OBEFIERZ D20
F1L [fEl0204E ] L EbNsY, Z004FEDH, 1990EREBED T
Ty fakE, L C0004E KO R EREHESTE L, 29 L
T, 7V 7THIBERANER SNz 7228, RO 7 ¥ 7 itk 5%
IZHRT, APEC 13 [FREE LEoHE ] TRICL22Db5T., bok
LU THREOD 2 FERTH L, 2T, GEREHOZDIZ
E. B 7z e Mt BE AR ) S LIAMC b . B O L0 I 7 M
HD APEC % — @b $ 2 LEDNH b ZOMo 328 & fwfise L7z
T, 7T A) B & &L APEC IZIZIE T 2 FENHEARE ZEH L TF

R TR TR L7 ¥ 7 EARSE ] HAERERRS
M [T 27k r~o@Ef] (ERBOA158%) . AZER. 20094, 137H,

2 gimss [7 Y 7 RO EBIY 7 WISl EE & APEC), ERIFBEF [737
KRR & L bR s o R 835, 20104, 30H,

B RESR [F7a—nN)¥—2aryoifRe 7Y TR0 ER ] HARE
BsEimE A [ERSEGR] (816585, AZEM. 20004E, 82H.

YHBEE [RA N - 294 2 ADMG  Hi% iR x G387 —
H AEE R R IR, 20094F

B, BIBE (2010). 1H,
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HARH A LTy e s 28BN, 72 7 K £ 281
HiXhmo [T—VFr -2 V] 285 e LCHEES RS, 21131970
AR KB FIfFE & HPEZEIEFEL» OB E 0. 7 2 7 Ofixt iy 7
T —DEMO T TER SNz, TNEERIC, 79 7R3 5%
ML L72e Lp L, ZOBEE LI, PEIDIFRIZT 2 5 &t
PLL IO 2HIB ST —IZHET 2 & FHIEN TS, T4abb, &bk
ZFa—NVBREE LTT AU BT —Db & TRILLAT V7 KF
R OBITICL ) HEDP SO EZ T LI kb, 2D
ZENIBWT, 7Y TRFEEORFELZT TR BeRERFICB
LHEOMESTA2E2 52 LRI CGENLEZVWT - THb, Zh
WS LTy G2 CRHr) R G3 (HKH) 7 ERERM IR ICHE S E 4T
728 F S F R HBHIEIREEN TS, KEH O350 B i &
FHIEE IS B2 A, HEMIAY 720 HI L ﬂ?ém&LﬁiihémuﬁT%
Nt FT7A)AEKEICLTETY V7 ERTHEOREL
0 IR S N S BN W EVAY sy N EA &Etf¢l%¢bt#%ﬁﬁ
HY AT AL ML 2BRBEESEET L 2 ERESNEY 2o
BERTIX. HOBTISHIGT 2812, okl othilF 3% L mie Lo
D, X0 [BR] ob APEC #EHT 500K TH 5.

L2 L, MHEKFOFEH L KEFEBOHEENIAT R TH S APEC D
FEIE b KO K EEIZTET LT\ %, [20204F £ TOANTOE S H AL
DEBDNEETH 5 720 HISREE T O RIIAZEHTH Y . APEC
FZTEMoBEE 5% (FTA: Free Trade Agreement) O¥kik% 5
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Whaling Issues: International Law and Japan

Mari KovyaNno'

Introduction

This paper introduces the position taken by the Government of Japan
regarding whaling issues from the viewpoint of public international law. This
paper consists of three parts. Section I provides an overview of the regulation
of whaling in international law. This provides a basis or background for a
discussion on whaling issues. Section II and III introduce the position taken
by the Japanese government on key points concerning these issues.

The position of the Japanese government introduced in this paper are
those interpreted, presumed or understood by the author, based on
comments, information or statements that are found in official documents or
on websites of the Japanese government or inter-governmental institutions,
mostly the International Whaling Commission (IWC), or have been given by
governmental officials, who are in charge of the issues, in discussions with the

author?” Therefore, this paper does not present any official view or position of

! Professor of Public International Law, Graduate School of Law, Hokkaido
University. LLM (Cantab). koyano@juris. hokudar.ac.jp. Address: ¢/o Graduate
School of Law, Hokkaido University, Nishi-7, Kita-9, Kita-ku, Sapporo-shi,
Hokkaido, 060-0809 Japan.

? The author is grateful for kind help given by the staff of the following
institutions in collecting relevant information and in understanding the whaling
issues. These include: Ministry of Foreign Affairs of Japan (MOF), the Fisheries
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the Japanese government. Nor is it intended, in any way, to defend or
criticize the position of the Japanese government. My intention is to
contribute to the discussion of this sensitive and difficult issue’ by describing
in as neutral a manner as possible some key legal issues that have sometimes
been obscured. The paper will not consider various political actions taken by
the Japanese government in advancement of its position, such as the

contentious issue of alleged aid-for-votes within the IWC.

I. International regulatory regimes
1. Treaty regulations of whaling that are applicable to Japan

There are five conventions that are applicable to Japan concerning whaling.

Agency of Japan, the secretariat of the International Whaling Commission
(IWC), the Institute of Cetacean Research and the Japan Overseas Fishing
Association. The comments, information or statements were those obtained by
the author by the end of September 2011.

* Australia instituted proceedings before the International Court of Justice (IC])
against Japan for alleged breach of international obligations concerning whaling
in May 2010. The case is before the court at the time of writing of this paper.
As to the case, see the website of the IC], http://www.icj-cij.org/docket/index.
php?pl=3&p2=3&code=aj&case=148&k=64 (as of 30 September 2012).

* There are some other international agreements, to which Japan is not
a contracting party, that are relevant to whales or whaling. They include:
Convention of Migratory Species of Wild Animals (CMS), adopted in 1979;
Agreement on the Conservation of Small Cetaceans of the Baltic and North
Seas (ASCOBANS), 1994; Agreement on the Conservation of Cetaceans of the
Black Sea, Mediterranean Sea and Contiguous Atlantic Area (ACCOBAMS),
1996; and Agreement on Cooperation in Research, Conservation and
Management of Marine Mammals in the North Atlantic (NAMMCO
Agreement), 1992. The ASCOBANS and the ACCOBAMS are regional
agreements to implement the CMS. For an overview of the agreements, see
R. Churchill, ‘Sustaining Small Cetaceans, in A. Boyle & D. Freestone (eds.),
International Law and Sustainable Development, Oxford University Press, 1999;
M. Koyano, ‘Hogei-mondai: Kaiyoseibutsushigen no Kokusaikanri nikansuru
Ichikosatsu’ (Whaling issues: a study on the international legal regime for
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They include: United Nations Convention on the Law of the Sea (UNCLOS),
International Convention for the Regulation of Whaling (ICRW), Convention
on International Trade in Endangered Species of Wild Fauna and Flora
(CITES), Convention on the Conservation of Antarctic Marine Living
Resources (CCAMLR) and Convention on Biodiversity (CBD). The UNCLOS,
CITES and ICRW are particularly important in the context of whaling issues.

Article 62 of the UNCLOS, which regulates the catching of marine

mammals in the EEZ, reads as follows:

"Article 65: Nothing in this Part restricts the right of a coastal State or the
competence of an international organization, as appropriate, to prohibit,
limit or regulate the exploitation of marine mammals more strictly than
provided for in this Part. States shall co-operate with a view to the
conservation of marine mammals and in the case of cetaceans shall in
particular work through the appropriate international organizations for

their conservation, management and study.’

The provision admits the possibility of introducing stricter regulation on
catching marine mammals in the EEZ than the general rules applicable to
fisheries in the EEZ prescribed in Part V of the UNCLOS. It also requires
contracting parties to implement activities for conservation, management and
scientific study through international organizations. Under the provision,
however, each contracting party determines how to fulfill their obligations.’ It

should be noted that Article 65 applies to mammals in the high seas in

conservation of marine living resources), in H. Shiroyama & R. Yamamoto
(eds.), Tokeru Sakai Koeru Ho 5: Kankyo to Seimet, (Boundaries loosened and
interconnected law), Vol. 5: the environment and life), University of Tokyo
Press, 2005, pp.282-286;

® This provision does not specify a particular international organization. It does
not articulate how and to what extent states shall cooperate nor formulates
how to ensure such cooperation.
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accordance with Article 120 of the UNCLOS.

The ICRW, adopted in 1946, regulates the catching of large cetaceans in
any maritime area. Its adoption was to respond to the increasing concern on
the drastic depletion of the stocks of large cetaceans, such as blue whales,
particularly in the Antarctic Ocean. The depletion was caused by over-
catching by whaling industries of some advanced countries, such as the
Netherlands, the UK and the US, efc., as well as Japan. The ICRW has been a
key international legal instrument in regulating whaling. The IWC,
established in 1948 by the Convention, has taken a principal role in its

enforcement.

The CITES, adopted in 1973, aims at the conservation of endangered
species by regulating international trade. The United Nations Conference for
the Human and Environment (UNCHE) provided a momentum for its
adoption. Under the Convention trade includes ‘introduction from the sea,’ as
well as export, re-export and import (Article I (c)). Introduction from the sea’
is defined as ‘transportation into a State of specimens of any species which
were taken in the marine environment not under the jurisdiction of any State’
(Article I (e)).

Under the CITES, species in which trade is regulated are divided into
three categories, Appendix I, IT and III, depending on the risk of their
extinction. Different regulatory rules apply to each trade between the species
listed in the three Appendixes. Appendix I includes ‘all species threatened
with extinction which are or may be affected by trade’ (Article II (1)).
Appendix II contains ‘all species which although not necessarily now
threatened with extinction may become so unless trade in specimens of such
species is subject to strict regulation in order to avoid utilization with their
survival' (Article II (2) (a)) and ‘other species which must be subject to
regulation in order that trade in specimens of certain species referred to
Article II (2) (a) may be brought under effective control’ (Article II (2) (b)).
Appendix III lists all species which ‘any Party identifies as being subject to
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regulation within its jurisdiction for the purpose of preventing or restricting
exploitation, and as needing the co-operation of other Parties in the control of
trade.” (Article II (2) (c)). Nonetheless, a contracting party may enter a specific
reservation with regard to any species included in Appendix I, IT or III
(Article XXIII (2) (a)).

‘Introduction from the sea’ of a specimen of a species included in Appendix
I or II is allowed if requirements formulated in Article III (5) or Article IV (6)
are fulfilled. Under Article III (5) it ‘shall require the prior grant of a
certificate from a Management Authority of the State of introduction.’
Conditions of granting a certificate are formulated in Article III (5) or Article
IV (6). As to species listed in Appendix I the conditions include: ‘(a) a
Scientific Authority of the State of introduction advises that the introduction
will not be detrimental to the survival of the species involved, (b) a
Management Authority of the State of introduction is satisfied that the
proposed recipient of a living specimen is suitably equipped to house and
care for it; and (c) a Management Authority of the State of introduction is
satisfied that the specimen is not to be used for primarily commercial
purposes.” Under Article IV (6) the first two of the three conditions
aforementioned, (a) and (b), shall be met concerning species included in
Appendix II.

At this stage trade of any specimen of all species of cetaceans is regulated
by the CITES. Twenty-one species are included by Appendix I, and all other

species of cetaceans, by Appendix IL° Those numbers have increased since

% They are: Balaena mysticetus, 7.e. bowhead whale: Eubalaena spp., i.e. right
whale; Balaenoptera acutorostrata, i.e. minke whale; Balaenoptera honaerensis,
i.e. Antarctic minke whale; Balaenoptera borealis, 7.e. sei whale; Balaenoptera
edeni, 7.e. Bryde's whale; Balaenoptera musculus, i.e. blue whale; Balaenoptera
omurai, z.e. Omura’s whale; Balaenoptera physalus, 7.e. Common Rorqual, fin
whale; Megaptera novaeangliae, i.e. humpback whale; Orcaella brevirostris, z.e.
Irrawaddy dolphin; Orcaella heinsohne; Sotalia spp., .e. river dolphins; Sousa
Spp., 7.e. humpback dolphins; Eschrichtius robustus, 7.e. gray whale; Lipotes
vexillifer, 7.e. Chineese lake dolphin, Yangtze River Dolphin; Caperea marginata,
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the adoption of the Convention.” Some contracting parties, such as Japan,
have entered a reservation regarding certain species of cetaceans listed in

Appendix I, to be mentioned later.

2. Regulatory framework of the ICRW

The purpose of the ICRW is ‘to provide for the proper conservation of
whales stocks and thus make possible the orderly development of the whaling
industry’ (Preamble). Any country can accede to this Convention. Its scope
covers at least thirteen large cetaceans, including ten of the baleen whales, 7.e.
blue whale, bowhead whale, Bryde’'s whale, fin whale, gray whale, humpback
whale, minke whale, pygmy right whale, right whale and sei whale, and three
of toothed whales, 7.e. beaked whale, bottlenose whale and sperm whale.
Their definitions are given in the Schedule (Paragraph 1.). The ICRW ‘applies
to factory ships, land stations, and whale catchers under the jurisdiction of
the Contracting Governments and to all waters in which whaling is
prosecuted by such factory ships, land stations, and whale catchers’ (Article 1
@)

Specific rules regulating whaling, such as seasons, catch limits and the like,
are contained in the Schedule. The current Schedule consists of thirty-one
paragraphs in six chapters, namely, I interpretation, II seasons, III capture,
IV treatment, V supervision and control, and VI information required. The
IWC may amend from time to time the provisions of the Schedule on certain
conditions (Article V) by a three-fourths majority of those members voting
(Article III (2)). Such conditions include: the amendment is necessary ‘to carry

out the objectives and purposes of the Convention and to provide for the

i.e. pygmy right whale; Neophocaena phocaenoides, z.e. black finless porpoise,
finless porpoise; Phocoena sinus, z.e. Cochito, Gulf of California Harbour
porpoise; Physeter macrocephalus, 7.e. sperm whale; Platanista spp., z.e. Susus;
Berardius spp., i.e. beaked whale; and Hyperoodon spp., 7.e. bottlenose whale.

" In the early year after adoption seven species were included in Appendix I,
and, two, in Appendix II. In 1979 all whale species, except for the seven listed
in Appendix I, were added to a list of Appendix II.
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conservation, development, and optimum utilization of the whale resources’; it
is ‘based on scientific findings’; it does ‘not involve restrictions on the number
or nationality of factory ships or land stations, nor allocate specific quotas to
any factory ships or land station or to any group of factory ships or land
stations’; and it takes ‘into consideration the interests of the consumers of
whale products and the whaling industry’ (Article V (2)). Nonetheless, the
amendment is not applicable for any members that presented to the IWC an
objection to the amendment within ninety days from its adoption (Article III
@)

The ICRW grants a right to any contracting government to issue ‘a special
permit authorizing that national to kill, take and threat whales for purposes
of scientific research subject to such restrictions as to number and subject to
such other conditions as the Contracting Governments thinks fit" (Article VIII
(1)). It requires a contracting governments to report to the IWC all
authorizations it has granted (Article VIII (1)), to proceed any whales taken
under the special permits (Article VIII (2)); and transmit to the Scientific
Committee of the IWC, in so far as practicable and at intervals not more than
one year, scientific information available on whales and whaling (Article VIII
).

Under the ICRW, the Scientific Committee (SC) has been established as a
subsidiary body (Article III (4)). The SC consists of the world’s leading whale
biologists. Many are nominated by member governments.® Decisions and
recommendations adopted by the Committee are to facilitate activities of the
IWC and to become a basis of its decision (Article IV (1)).

Eighty-nine countries ratified or acceded to the ICRW by the end of
August 2011. The number is relatively small, compared with the number of

member states of the UN, 7.e. 193. In the IWC there are only a few member

 As to the outline of the SC, see, ‘The Scientific Committee, in IWC, TWC
information: A general introduction to the IWC with links to more detailed
information, avatlable at <http://www.iwcoffice.org/commission/iwcmain.
htm>(as of 10 September 2011).
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states under whose jurisdiction whaling, except for aboriginal subsistence

whaling, has currently been undertaken. Japan is one of them.’

3. History of conservation and management by the IWC

The IWC has a seventy-year-long history. The history is not simple affected
by various kinds of factors.

Particularly in the 1950s, regulation by the IWC almost concentrated on
the catching of baleen whales in the Antarctic Ocean mainly to adjust price
of whale oil. Catch limits were calculated based on the blue whale unit (BWU).
The method accelerated catching of large cetaceans for economical efficiency.
This resulted in their appreciable depletion. The IWC was a ‘salon’ of
whalers, and properly scientific advice was scarcely provided by the SC.*°

By the mid-1960s, whaling industries of many advanced countries, such as
Australia, France, the Netherlands, UK and US, stopped their operations,
mainly due to the stagnation in the price of whale oil. This contributed to a
gradual change in the IWC'’s attitude that used to have priority over interests
of whaling industry. In the 1960s the IWC started to take measures to assess
whale stocks and to conserve whales to prevent large cetaceans from
becoming extinct. The SC prompted this direction, recommending abolition of
the BWU. However, the IWC kept the BWU through to the 1960s, while it
prohibited catching blue whale and humpback whale."

In the beginning of the 1970s the IWC started to move towards a scientific-
based management of whaling, which the SC had tried to pursue. It rejected
a proposal on a moratorium of commercial whaling based on the SC's view
that there was no scientific justification for introducing a total ban under the

circumstances where not all whale species were presumably in endangered.

? Japan ratified the ICRW in 1951. The other such members include: Iceland
and Norway.

"W. Aron, ‘The Science and the IWC, in RL. Friedheim (ed.), Towards a
Sustainable Whaling Regime, University of Washington Press, 2001, pp.106-108.
Y E.g IWC, Chairman’s Report of the Twenty-Second Meeting (1971), pp4-13.
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Thus, the IWC did not follow the resolution adopted by the UNCHE on a
moratorium of commercial whaling. At the same time the IWC abolished the
BWU and adopted quotas for each whale stock. Moreover, it successfully
introduced mechanisms of mutual dispatch of monitoring persons based on
bilateral agreements between members of the IWC.** Furthermore, in 1975
the IWC adopted a new management policy for whales, introducing the new
management procedure (NMP). This was a method of calculating catch limits
based on some biological characteristics of whales.”

Towards the end of the 1970s, the anti-whaling" movement became more
vocal both within and outside the IWC. This was rooted in the rising
prominence of eco-activities in the international community. In the IWC it
was discovered that the RMP could not be implemented properly due to
difficulties with obtaining the complex data required.” It complicated
arguments on uncertainties in the scientific analyses in the SC whose
members were increasing.’® Under the circumstances, the anti-whaling trends
clearly appeared in the IWC. It was accelerated by the increased accession to
the ICRW by non-whaling states that opposed commercial whaling. By the
end of the 1970s members opposing commercial whaling became the majority
within the IWC."" It led to the amendment of the Schedule that introduced
the Indian Ocean Sanctuary by the IWC in 1979.®

In the 1980s, this anti-whaling trend became much stronger in the IWC due

' Report of the International Whaling Commission (hereinafter called IWC
Report) (1972-73), 24 TWC Report (1974), p. 6; Chairman’s Report of Twenty-
Fourth Meeting, /bid. pp. 7-17.

327 TWC Report (1977), pp. 6-8.

" Tn this paper, ‘anti-whaling’ refers to those opposed to any form of
commercial whaling.

1 ‘Conservation and management, IWC, supra note 8.

' E.g. 29 TWC Report (1979), p. 41-42.

7 Such member states increased from 7 to 13 within the period between 1973
and 1979.

830 IWC Report (1980), p. 27 & 39 (Appendix 10).
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to the remarkable increase of accession to the ICRW by countries that
opposed commercial whaling. In 1982 the IWC adopted a moratorium of
commercial whaling as Paragraph 10 (e) of the Schedule. It was supported by
the members who opposed commercial whaling. They insisted that an interim
prohibition was needed to achieve conservation of whale resources under the
circumstances where there was incomplete scientific data on the stocks.
However, there was no scientific advice of the SC as a basis for such a
decision.” Some members of the IWC, such as Japan, Norway, Peru, the
former USSR, presented objections against the decision. However, Japan and
Peru withdrew their objection mainly as a result of external pressure.”’
However, whaling by indigenous people like the Inuit in the US was
exceptionally allowed as ‘aboriginal subsistence whaling.® Moreover, the IWC
decided to prolong the Indian Ocean Sanctuary for ten more years in 1992
and adopted a new Sanctuary of the Southern Ocean in 1994. Neither decision
on the Sanctuaries was based on an agreement in the SC# Japan presented
an objection against the Southern Ocean Sanctuary in terms of minke whales.

By the mid-1990s such an anti-whaling direction became decisive in the
IWC, while the SC undertook a comprehensive assessment and succeeded in
developing scientific methods for managing whaling. Paragraph 10 (e)
remained untouched in spite of the productive work done by the SC in
reviewing a moratorium of commercial whaling in accordance with the
second sentence of Paragraph 10 (e).

The SC undertook a comprehensive assessment as required in the

Paragraph.® Moreover, it successfully adopted a new scientific method of

1 32 TWC Report (1982), p. 48.

® The US made protests against Japan and suggested sanctions under the
Packwood—Magnuson Amendment and the Pelly Amendment. K. Sumi,” The
“Whale War” Between Japan and the United States: Problems and Protests,
17-2 Denver Journal of International Law and Policy (1989), pp.356-362.

21 33 TWC Report (1983), pp. 20-21 & p. 39 (Appendix 6).

# 45 TWC Report (1995), pp. 27-29.

% As to a comprehensive assessment undertaken by the SC and its results,
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setting catch limits, namely, a revised management procedure (RMP), by
unanimous decision in 1992 The RMP is a simple method but highly
appreciated by scientists as being sufficiently precautionary. This balances
the somewhat conflicting requirements to ensure that the risk to individual
stocks is not seriously increased, while allowing the highest continuing yield.
The RMP requires knowledge of two essential parameters: estimates of
current abundance taken at regular intervals; and knowledge of past and
present catches. It takes into account scientific uncertainties on the stocks
and is therefore highly precautionary.® In 1994 the RMP was finally adopted
and endorsed by the IWC after protracted discussion®® However, there was
no substantial progress in discussion in the IWC for implementing the RMP.
No agreement was reached on monitoring measures of its compliance. Thus,
a series of discussions on a revised management scheme (RMS) ended

without any tangible results in 20062

see IWC, ‘Whale population estimates, available at <http://www.iwcoffice.org/
conservation/estimate.htm> (as of 24 July 2011). The term ‘comprehensive
assessment’ in Paragraph 10 (e) had not been defined by the IWC and
eventually the SC defined it to be: “an in-depth evaluation of the status of all
whale stocks in the light of management objectives and procedure... that ...
would include the examination of current stock size, recent population trends,
carrying capacity and productivity.” /b:d.

* 44 TWC Report (1994), pp. 43-51 & 74-92.

% As to the outline of RMP, see IWC, ‘Revised management procedure,
available at <http://www.iwcoffice.org/conservation/rmp.htm> (as of 24 July
2011).

% 45 TWC Report (1995), pp. 23-27 & 43 (Appendix 5). In the 1992 and 1993
annual meetings the IWC did not adopt the RMP in spite of recommendations
of the SC on its adoption. The Chairman of the SC, Mr. Butterworth, protested
the attitudes of the IWC and resigned the position, criticizing the ignorance
of the science by the IWC. As to his criticism against the IWC, see D.S.
Butterworth, ‘Science and sentimentality,” 357 Nature (1992), pp. 532-534..

" IWC, Chair’s Report of the 58th Annual Meeting, 16-20 June 2006, St.
Kitts and Nevis, January 2007, Annual Report of the International Whaling
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Under the circumstances the IWC members supporting sustainable
commercial whaling pursued their own policies. For example, Japan
suspended commercial whaling in 1988 and started research whale programs
for scientific purposes. It also repeatedly proposed a special quota for small-
type coastal whaling of minke whales whose stocks were agreed abundant in
the SC. In addition to whaling for scientific research, Norway resumed
commercial whaling in 1993. Iceland withdrew the IWC and took an initiative
on establishing the NAMMCO in 1992 Russia stopped whaling except for
aboriginal subsistence whaling.

Towards the end of the 1990s the IWC became deadlocked. Both sides
were unable to constitute a three-fourth majority of the IWC members
necessary for an amendment of the Schedule. This was due to the gradual
increase of member states supporting sustainable commercial whaling.”
Scientific-based management of whaling was not achieved, neither.

It should, however, be noted that from the mid-2000s there were several
attempts among members to make a political compromise to normalize the
IWC. It was the process, ‘Future of the IWC', that should particularly be
focused on as the most recent and intensified dialogue. It started in 2008
based on the outcome of intersessional meetings. A small working group

(SWG) was established in 2008 to facilitate further discussion or negotiations

Commussion (hereinafter called IWC Annual Report of 2007, pp. 31-34. As to
the summary of work on the RMS in the IWC, see IWC, ‘Revised management
scheme, available at <http://www.iwcoffice.org/conservation/rmp.htm> (as of
24 July 2011).

% However, Iceland rejoined the IWC with reservation on Paragraph 10 (e)
in 2002 and resumed commercial whaling in 2006. There were a series of
controversies regarding the admissibility of the adherence to the ICRW with
the reservation. As to the issues, see Iceland’, in http://www.iwcoffice.org/_
documents/iceland.htm (as of 13 September 2011).

® This was caused by the increase both of withdrawal from the IWC by non-
Euro-American states that are non-whaling and of accession to it by developing
countries that rely on fisheries.
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on the Future of the IWC. The process continued intensively for two years.®
In March 2010 the Chair and Vice Chair of the IWC, assisted by a support
group established in 2009, submitted a report to the SWG that contained a
set of ideas as to how the IWC could function in the future In April 2010
the Chair and Vice-Chair released a draft package. It was expectedly to be
discussed at the 2010 annual meeting of the IWC.*

The proposed decision in the package would establish a 10-year interim
period of stability within which intensive dialogue will occur on the major
long-term issues at the IWC with the objective of resolving those issues
during that period. Main components of the decision are: to retain the
moratorium on commercial whaling; to suspend immediately for the 10-year
period unilaterally-determined whaling under special permit, objections, and
reservations; to bring all whaling authorized by member governments under
the control of the IWC; establish caps for the next ten years that are
significantly less than current catches and within sustainable levels,

determined using the best available scientific advice,™ to limit whaling to

¥ As to the process, see IWC, ‘Future of the IWC: Meeting of the Small
Working Group on the Future of the IWC and associated documents, avazlable
at <http://iwcoffice.org/commission/future htm> (as of 19 June 2011).

L TWC/62/6rev: Report of the fourth meeting of the Small Working Group on
the Future of the IWC.

% TWC/62/7rev: Proposed Consensus Decision to Improve the Conservation of
Whales from the Chair and Vice Chair of the Commission.

# Catch limits of non-aboriginal subsistence whaling set by the proposed
decision include: 1) in Southern Hemisphere, 400 Antarctic minke whales per
year in the first 5 years, and, 200, in the last 5 years, 10 fin whales per year
in the first 3 years, 5, in the rest of 7 years; 2) in Northern Hemisphere, in the
North Pacific, 120 minke whales per year on the coastal waters near Japan,
excluding the Okhotsk Sea, and 40, on the offshore, 50 sei whales per year, 12
Bryde’s whales; and in the North Atlantic, particularly in the Eastern Atlantic,
600 minke whales per year and 80 fin whales per year, and especially in the
Central Atlantic, 80 minke whales per year. Supra note 32, p. 15 & 16 (Table 4).
Considering the proposition of the proposed decision to limit whaling to those
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those members who currently take whales; to introduce modern, effective
IWC monitoring, control and surveillance measures for non-indigenous
whaling operations; to create a South Atlantic Sanctuary; etc.

However, the process has not been successful. Despite the enormous
amount of effort and resources used, no political compromise was reached. In
the 2010 annual meeting the IWC completed its discussions on the Future of
the IWC without reaching a consensus resolution over its main differences.
Even the discussions on the proposed consensus decision did not take place
in the plenary but continued as a series of small, private ‘one to one’ meetings
between groups of member states. After all, it agreed to a pause in its work
on this topic to allow time for reflection until the 2011 annual meeting.™
Nonetheless, there was no substantial discussion on the matters in the
meeting. The IWC agreed to encourage continued dialogue among its
members regarding the future of the IWC, continue to build their mutual
trust and to encourage them to continue to cooperate in taking forward the
work of the Commission®® The Japanese government expressed an intention
“to carry out the discussion cool-heatedly and constructively for the
diplomatic solution of the issues concerning the process”* At the 2012 annual
meeting there was no action arising on the matter, neither.”” Moreover, it
was agreed in the meeting that the Commission should move to biennial

meetings.® Thus, the process has unfortunately collapsed, and the future of

members who currently take whales, the catch limits in Southern Hemisphere
and in the North Pacific are presumably allocation for Japan, those in the
Eastern Atlantic, for Norway, and those in the Central Atlantic, for Iceland.

3 ITWC Annual Report of 2010, p.1 & pp.6-10.

% ITWC Annual Report of 2011, p.1 & pp.6-7.

% TWC/63/0S JAPAN: Fisheries Agency, Japan's opening statement to the
63rd annual meeting of the International Whaling Commission.

% IWC, PRESS RELEASE: DAY 1, available at <http://iwcoffice.org/cache/
downloads/d3lmOkofrkoc0g40k gkOswwcg/PRESS%20RELEASE%20day1.pdf.>
(as of 28 September 2012).

¥ IWC, PRESS RELEASE: DAY 5, available at <http://iwcoffice.org/cache/
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the IWC remains uncertain.

Why did it fail?® One of the main factors is presumed to be that some
states, notably Australia and Latin American countries, insisted on the phase-
down of all whaling except for aboriginal subsistence whaling and did not

40

accept the proposed decision.” The Japanese government appreciated the

proposed decision and regarded the Australian as being unacceptable.”

II. Understandings of general matters on whaling by the Japanese
government

1. Whaling as sustainable utilization of marine living resources

Within the framework of the ICRW, the Japanese government is pursuing
the resumption of sustainable commercial whaling under international control
including science-based harvest quota and effective enforcement measures.
At the same time, it strongly supports conservation and protection of
endangered species. Such a position is fully compatible with objects and
purposes of the ICRW.*

downloads/6ltw9i6m15wk4gsg8odwdgock/PRESS%20RELEASE%20day5.pdf>
(as of 28 September 2012).

* ¢f D. Goodman, ‘The “Future of the IWC” Why the Initiative to Save the
International Whaling Commission Failed, 14 Journal of International Wildlife
Law & Policy (2011), pp. 63-74.

“ Supra note 34. As to Australia’s argument, see IWC/A10/SG1l: Comments
received on the Draft Consensus Decision to Improve the Conservation of
Whales IWC/M10/SWG 4) (Comments of Australian Government); IWC/M10/
SWG 5, The Future of the International Whaling Commission: An Australian
Proposal.

‘U Supra note 34. ‘Japan's comments on the draft Consensus Decision to
Improve the Conservation of Whales in IWC/A10/SG1, supra note 36;
IWC/62/0S Japan: Fisheries Agency, Japan's opening statement to the 2011
annual meeting of the International Whaling Commission; IWC/M10/SWG7:
Government of Japan, Statement on the Future of the IWC: Small Working
Group on the Future of the IWC, 2-4 March 10, St. Pete Beach, Florida, USA.

# Suisancho (Fisheries Agency, Japan), ‘Hogei wo Torimaku Jokyo Current
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Sustainable whaling can be achieved by scientifically sound management.
For example, the SC has developed an appropriate scientific method for the
purpose, RMP, based on precautionary consideration. The IWC adopted and
endorsed it. Together with a monitoring and inspection scheme it is to

. . . . . 43
provide a regime to ensure sustainable commercial whaling.*

2. Whale population estimates

There are more than eighty species of cetaceans in the world. Some are
abundant, increasing and recovering from past over-harvesting, while others
are endangered. As to cetaceans under the jurisdiction of the IWC, the SC
agreed this by undertaking a comprehensive assessment of the whale stocks
in accordance with Paragraph 10 (e) of the Schedule. The Japanese
government fully supports the SC’s conclusion.*

Antarctic minke whales are typical examples of abundant stocks.” The

population estimates, 761,000, is currently being reconsidered.” Nonetheless,

ituations concerning whaling) (in Japanese), available at <http://www jfa.
maff.gojp/j/whale/w_thinking/index.html> (as of 18 June 2011); J. Morishita,
Alternate Commissioner, Delegate of Japan IWC 63, Briefing Note:,
Introduction.

# Morishita, supra note 42, para.l

" IWC, supra note 23; Suisancho (Fisheries Agency, Japan), supra note 42,

“ E.g. IWC, Chair’s Report of the 56th Annual Meeting, April 2005, pA7.

 Tn the SC there have been discussions on appreciable decline in circumpolar
(CP) Antarctic minke whale abundance estimates between the second (II) and
third (ITI) circumpolar. IWC, Report of the Scientific Committee 2011, TWC/63/
Repl, pp.24-26. Also, see supra note 42, 49S & 49, 1-4 (‘Antarctic Minke Whale’
(in Japanese), available at <http://kokukshijob.affrc.go.jp/H20/H20_49.html>) (as
of 24 July 2011)). In 2012 the SC agreed the best available abundance estimates
of Antarctic minke whales in the surveyed areas during the years of CPII
and CPIIIL. They are 720,000 for CPII and 515,000 for CPIII. The Committee
understands the differences seen between CPII and CPIII probably reflect real
changes in abundance in the open-water areas surveyed. It is exploring possible
reasons for this. IWC, Report of the Scientific Committee 2012, TWC/64/
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there are still a large number of mink whales that can be utilized in a
sustainable manner even if a new estimate shows a lower abundance. This
seems clear from figures currently being discussed in the SC.” The
Committee also agreed that humpback whales in the Antarctic, as well as
finback whales in the area, are increasing at a rate of about 10% per year.
Moreover, according to the Japanese government, data collected by the
Japanese non-lethal research suggests that there is an increasing number of
mink whales, Byrd's whales and sei whales in the Western North Pacific.”
However, blue whales are still endangered according to analyses by the SC.
This means that their stock has not sufficiently been recovering yet.
Supporting this finding, the Japanese government believes that catching them

cannot be justified as sustainable whaling.”

I1I. Position taken by the Japanese government on legal issues

Replrevl, pp.35-39.

T Ibid: supra note 23.

* Population estimates of the stocks are the following. During the period of
1998 and 2001, minke whales in the Sea of Okhotsk and North West Pacific
are 25,049; Bryde's whales in the North West Pacific, 20,501. The estimates
were agreed by the SC. During the period of 2002 and 2003, sei whales in the
North West Pacific are 68,000. There needs more detailed analyses regarding
the estimates of sei whales, for there are objections on the method adopted.
Suisan Sogo Kenkyusenta (Fisheries Research Agency, Japan), ‘Heisei 22 Nendo
Kokusai Gyogyoshigen no Genkyo' (Current status of marine living resources
and their management) (in Japanese), 2011, p. 48S & 48, 2 (Common Minke
Whale' (in Japanese), available at <http://kokukshijob.affrc.go.jp/H20/H20_48.
html>) (as of 24 July 2011)); 50S & 50, 1-3 (Bryde's Whale' (in Japanese) available
at <http://kokukshijob.affrc.go.jp/H20/H20_50.html>) (as of 24 July 2011)); 52S
& 52, 1-2 (Sei Whale’ (in Japanese) available at <http://kokukshijob.affrc.go.jp/
H20/H20_52.html>) (as of 24 July 2011)).

¥ Consulate-General of Japan, Sydney, ‘Japanese Government’s position on
whaling,” available at <http://www.sydney.au.emb-japan.go.jp/english/top/
important_info/japanese_governments_position.htm> (as of 24 July 2011).
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1. Object and purpose of the [CRW™

It is the opinion of the Japanese government that the purpose of the ICRW
is ‘to provide for the proper conservation of whales stocks and thus make
possible the orderly development of the whaling industry’ (Preamble). The
ICRW requires that regulation of whaling adopted by the IWC be based on
scientific findings to ensure that whaling is sustainable. This is clearly
reflected in Article V (2). In other words, the ICRW aims at science-based
sustainable whaling that is compatible with conservation of whales stocks
and the protection of endangered species.

Some argue that the object and purpose of the ICRW have been
fundamentally changed into the conservation of cetaceans. According to this
point of view, such a change has been brought about by practice of the IWC,
such as the amendment of the Schedules for adopting the moratorium of
commercial whaling, of sanctuaries, efc. Considering their position that seems
to preclude any form of commercial whaling irrespective of the science and
status of the stocks, this presumably means that the ‘conservation” required
by the ICRW would consist of a total ban of whaling. The Japanese
government considers this as a fundamental change of its purpose - or even a
rejection of the purpose - which is explicitly referred to in the Preamble of
the Convention.

However, it is the position of the Japanese government that such an
argument cannot be justified as an interpretation of the ICRW. First, the
object and purpose of a convention cannot be fundamentally changed in an
adverse direction of that which is explicitly found in the text of a convention.
This cannot be done without amendment of provisions of the main text of the

Convention. The main text of the ICRW clearly requires that regulation shall

% Discussions in this section are based on the materials, such as J. Morishita,
Alternate Commissioner, Delegate of Japan, TWC 59, Buriifing-shiryo, (IWC
59, Briefing Note) (in Japanese), para.l6; Morishita, supra note 42, para4; IWC,
Chair’s Report of the 55" Annual Meeting, 16-19 June 2003, January 2004, IWC
Annual Report of 2003, p.10; supra note 49.
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be adopted based on scientific findings. It is to achieve the object and purpose
that are explicit in the Preamble. Second, such practice as the amendments of
the Schedule on the moratorium or on sanctuaries cannot be regarded as
evidence of a fundamental shift in the object and purpose of the ICRW. The
moratorium on commercial whaling is not a permanent prohibition of whaling
regardless of status of the stocks but pursuing sustainable whaling that is
compatible with appropriate conservation of cetaceans. This is particularly
clear from the second sentence of the Paragraph 10 (e) of the Schedule on the
moratorium, to be mentioned later. This is the reason why Japan has
accepted the moratorium. Moreover, both the amendments of Paragraph 7 (a)
and (b) on sanctuaries, proposed without support of the SC, were adopted by
a narrow margin in the IWC. Japan and other IWC member states presented
objections against the amendments. Thus, the amendments have not been
supported by the vast majority of the IWC members. Therefore, the objects
and purposes of the ICRW cannot be regarded as being fundamentally
changed as argued in the view of the Japanese government.

In any event, according to the Japanese government, the ICRW aims at
achieving appropriate and orderly management of the whaling industry with
science-based conservation of cetaceans. Its purpose is not ‘conservation’ of
whales regardless of the status of the stocks and without taking into

consideration of the current state of the scientific knowledge.

2. The moratorium of commercial whaling in Paragraph 10 (e), the Schedule,
ICRW
The moratorium of commercial whaling is indicated in Paragraph 10 (e) of

the Schedule. It reads as follows:

'10 (e) Notwithstanding the other provisions of paragraph 10, catch limits
for the killing for commercial purposes of whales from all stocks for the
1986 coastal and the 1985/86 pelagic seasons and thereafter shall be zero.
This provision will be kept under review, based upon the best scientific

advice, and by 1990 at the latest the Commission will undertake a
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comprehensive assessment of the effects of this decision on whale stocks
and consider modification of this provision and the establishment of other

catch limits.’

Notwithstanding the Paragraph whaling traditionally conducted by
indigenous people, such as the Inuit in the US, can be retained as ‘aboriginal
subsistence whaling.” However, there is no definition of ‘aboriginal whaling’
adopted by the IWC.

Japan presented an objection against the amendment of the Schedule at the
beginning due to the lack of scientific grounds for a total ban of commercial
whaling. Not all species were in danger, as aforementioned. Nonetheless,
Japan withdrew its objection mainly as a result of external pressure and
suspended commercial whaling in 1988.

The Japanese government believes that whale research programs
permitted by Japan are legitimate under Article VIII of the ICRW. It does
not fall into commercial whaling currently prohibited by Paragraph 10 (e), to
be explained later.

The Japanese government deeply regrets that the moratorium has not
been appropriately been reconsidered by the IWC in accordance with
Paragraph 10 (e). The Paragraph does not intend to prohibit commercial
whaling permanently. It is designed to prohibit commercial whaling
provisionally. In the second sentence it explicitly requires the IWC to
undertake a comprehensive assessment and to establish appropriate catch
limits within a period of ten years. Thus, Paragraph 10 (e) provides for a
measure to achieve scientifically sound and appropriate utilization of
resources. Faced with some uncertainties of status of the stocks, it required
the provisional suspension of their utilization. Upon collecting relevant
scientific information and examining appropriate catch limits based on its
analysis, it was envisaged that the suspension would be lifted.

Moreover, the SC has done successful work for reviewing the moratorium,
namely, undertaking a comprehensive assessment and adopting a

scientifically-sound method for setting catch limits, 7.e. the RMP. First, results
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of the assessment demonstrate that some stocks are abundant and increasing
while others are not.”* Second, the SC adopted the RMP to overcome
difficulties with implementing the NMP. The RMP has been appreciated by
all the scientists in the SC as a simple but fully reliable method. It can
respond to substantial depletion of stocks in a short period by the prompt
change of the environment.”

For more than ten years the IWC continued discussions with a view to
completion of the RMS. It is to be a comprehensive scheme to implement the
RMP together with monitoring measures of its compliance. However, they
did not produce any fruitful outcome. Since the collapse of the discussion in
2006, no work has been done in the IWC with a view to adopting the RMS,
while the SC has been engaged in the implementation simulation test of the
RMP regarding certain stocks to set a catch limits. The Japanese government
appears willing to accept a practical, effective and cost efficient monitoring
and inspection scheme. In the view of the Japanese government, such a
scheme would necessarily include national inspectors and international
observers to verify catches, a conservative harvesting quota, and a fair
sharing of the costs. Japan has tried to make substantial compromise to reach

an agreement on a reasonable RMS and made proposals for the purposes.™

3. Whale research programs under special permit under Article VIII
(1) Overview of whale research programs permitted by Japan

Article VIII (1) of the ICRW reads as follows:

"Article VIII 1. Notwithstanding anything contained in this Convention any
Contracting Government may grant to any of its nationals a special permit

authorizing that national to kill, take and treat whales for purposes of

U TWC, Chair’s Report of the 56th Annual Meeting, 19-22 July 2004, Sorrento,
Italy, April 2005, pA7.

%2 Morishita, supra note 42, para.3.

5 Ibid.
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scientific research subject to such restrictions as to number and subject to
such other conditions as the Contracting Government thinks fit, and the
killing, taking, and treating of whales in accordance with the provisions of
this Article shall be exempt from the operation of this Convention. Each
Contracting Government shall report at once to the Commission all such
authorizations which it has granted. Each Contracting Government may at

any time revoke any such special permit which it has granted.’

The Japanese government issued a special permit of whale research
programs in the Antarctic Ocean or the Western North Pacific in accordance
with the provision. The programs permitted by the Japanese government
involve both lethal and non-lethal research techniques, such as sighting
surveys and biopsy sampling. They have two objectives. One is to collect
biological information on whales to promote their sustainable utilization. Such
biological information includes: distribution of stocks, trends in increase or
decrease of the stocks, resource composition regarding sex, age, and impacts
of changes of the environment in their habitat on whales. Another objective
is to collect relevant information on interactions between whales and other
part of marine ecosystem. It has been presumed that increased number of
whales prey a large number of marine resources and that there is
competition between their predation and fisheries. Such competition may
presumably cause a change of balance in the marine ecosystem.”

The programs are summarized as follows.

(a) Whale research programs in the Antarctic Ocean: JARPA & JARPA 11

* Suisancho (Fisheries Agency, Japan), ‘Geirui-Hokakuchosa ni Tsuite’ (Whale
research programs under Special Permit) (in Japanese), presented in the first
meeting of Geirui Hokakuchosa nikansuru Kento-iinkai (Review Committee for
the Whale Research Program under Special Permit) organized by the Fisheries
Agency of Japan, 22 April 2011, p. 4; Suisan Sogo Kenkyusenta (Fisheries
Research Agency, Japan),
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A series of research programs have been undertaken in the Antarctic
Ocean. They are: JARPA, conducted during the austral summer seasons from
1987/1988 to 2004/2005) and JARPA IL* started with two feasibility surveys
in the austral summer seasons of 2005/2006. Their conductor is the Institute
of Cetacean Research (ICR). The ICR, the National Research Institute of Far
Seas Fisheries, Fisheries Research Agency (NRIFSA/FRA) and universities
jointly the programs and analyze their results.®

The JARPA continued for eighteen years. It was launched to overcome the
insufficiency of scientific evidence on whale stocks, which triggered the
introduction of a moratorium of commercial whaling® The program had four
main objectives: a) estimation of biological parameters to improve the stock
management of the Southern Hemisphere minke whale; b) elucidation of the
role of whales in the Antarctic marine ecosystem; c) elucidation of the effect
of environmental change on cetaceans; and d) elucidation of the stock
structure of Southern Hemisphere minke whales to improve management.*
Up to 440 minke whales were caught per year. Considering the estimates
agreed in the SC, the catch was not likely to affect the status of the stocks.™

The analysis of the results of JARPA clarified biological parameters, such
as age at sexual maturity, age at physical maturity, growth curve, natural

mortality rate, blubber thickness, and stomach content change over the years.

% TWC Document, SC/57/01: Plan for the Second Phase of the Japanese
Whale Research Program under Special Permit in the Antarctic (JARPA II) -
Monitoring of the Antarctic Ecosystem and Development of New Management
Objectives for Whale Resources (Government of Japan).

% Suisan Sogo Kenkyusenta (Fisheries Research Agency, Japan), supra note
44, 44- 3 (‘Oogata Geirui, (Large cetaceans) (in Japanese) avatlable at <http://
kokusaijob.affrc.gojp/H20/H20_44 html> (as of 24 July 2011)).

°T Suisan Sogo Kenkyusenta (Fisheries Research Agency, Japan) note 48.

% ICR, ‘JARPA/JARPA II research results, available at <http://www.
iwcwhale.org/JARPAResults.htm> (as of 10 September 2011). The ICR is not a
governmental organ but a conductor of the programs.

% Suisan Sogo Kenkyusenta (Fisheries Research Agency, Japan), supra note 48.
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It was also found out that the abundance of some of the large whale species,
including humpback and fin whales, are showing a rapid recovery of late.
Furthermore, it was demonstrated that the composition of the Antarctic
marine ecosystem continues to change today.*

Following a mid-term review in 1997, the most recent JARPA review by
the SC in December 2006 concluded that “the dataset provides a valuable
resource to allow investigation of some aspects of the role of whales within
the marine ecosystem and that this has the potential to make an important
contribution to the SC's work in this regard as well as the work of other
relevant bodies such as the Convention for the Conservation of Antarctic
Marine Living Resources,” and “the results from the research program,
while not required for management under the RMP, have the potential to
improve management of minke whales in the Southern Hemisphere”.*®

Based on the results of JARPA, JARPA II was launched in 2005 as a new
and expanded program. It is a long-term research program with the following
objectives: 1) monitoring of the Antarctic ecosystem (whale abundance trends
and biological parameters; drill abundance and the feeding ecology of whales;
effects of contaminants on cetaceans; cetacean habitat); 2) modeling
competition among whale species and future management objectives
(constructing a model of restoration of the cetacean ecosystem); 3) elucidation
of temporal and spatial changes in stock structure; and 4) improving the
management procedure for the Antarctic minke whale stocks.” In particular,
JARPA 1II places emphasis on collecting data that is necessary to establish a
multi-species management model of whaling based on an ecosystem approach.

The RMP is a method for a single-spice management of whaling. However,

% Suisancho (Fisheries Agency, Japan), supra note 42; supra note 54, pp. 9-10.

' ICR, supra note 58; IWC document, SC/59/REP. 1, Report of the
Intersessional Workshop to Review Data and Results from Special Permit
Research on Minke Whales in the Antarctic, Tokyo 4-8 December 2006, p. 28.

2 TWC document, supra note 55, p. 31.

% ICR, supra note 58, pp. 10-12.
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considering the interaction of predation between different species, a multi-
species management is a better approach for sustainable whaling. The
Japanese government has been pursuing this possibility. For this purpose,
more than 100 variables, such as the age and the stomach contents of whales,
are collected to obtain scientific data in the program.*

The program has covered the waters south of 60° and that from 35° E
eastwards as far as 145° W. Whales caught include 850 Antarctic minke
whales, £10% , per year, 50 fin whales per year, though 10, in the first two
years, and 50 humpback whales per year. No humpback whales were caught
under the process of the Future of the IWC and that there has been no
report of their catching®

Such catching numbers were computed as statistical minimum sample
numbers that are needed for establishing maturity age and ratio of pregnancy
and so on. It should be noted that both Humpback whales and Fin whales in
the Antarctic Ocean are not on the brink of becoming endangered. Stocks are
recovering rapidly, especially Humpback whales, as aforementioned.®

The results of JARPA II have not yet been reviewed, since it has still been

undertaken for the moment.

(b) Whale research programs in the Western North Pacific, JARPN and JARPN II
Whale research programs have been undertaken on whales in the Western
North Pacific under a special permit granted by the Japanese government.
They are: JARPN, conducted from 1994 and 1999, and JARPN IL¥ started in
2000.
As a first phase, JARPN continued for six years from 1994. It had two

% Suisan Sogo Kenkyusenta (Fisheries Research Agency, Japan), supra note 48.
% Suisancho (Fisheries Agency, Japan), supra note 54, p. 5; supra note 55, pp. 12-
14.

% Suisan Sogo Kenkyusenta (Fisheries Research Agency, Japan), supra note 48;
supra note 54, pp. 17-19; ICR, supra note 58.

% TWC Document, SC/54/02: Research Plan for Cetacean Studies in the
Western North Pacific under Special Permit (JARPN II) (Government of Japan).

[225] 46#:63(5-100) 1400



Whaling Issues: International Law and Japan

main objectives: a) determine the stock structure of common minke whales,
and in particular to investigate whether or not the “W” stock exists and if so
to estimate mixing rates between “O” and “W” stocks, and b) determine the
feeding ecology of the common minke whale in the North Pacific.®

In the program up to 100 minke whales were caught per year. Research by
JARPN revealed that whales eat huge amounts of fisheries resources. It was
estimated that whales consume approximately three to five times as much
marine resources as the world’s yearly marine fisheries production volume.
Besides eating Krill, which is also food for fish, whales eat a large amount of
Anchovies, Mackerel, Saury, Salmon, Squid and Walleye Pollack. Furthermore,
it became clear that whales feast on certain types of fish during their most
prolific season. Japan as a fishing nation is concerned with this issues.”

Based on the results of JARPN, JARPN II began in 2000 as a new and
expanded program. The ongoing JARPN II started with two feasibility
surveys in 2000 and 2001.” The first full survey started in 2002. The program
involves both coastal and offshore research. The coastal research includes
offshore operation along Kushiro or the Sendai Bay. The ICR conducted it up
to March 2010, and since April 2010, it has been undertaken by Ippanshada-
hojin Chiikihogeisuishin-kyokai (Local Association of Whaling). The NRIFSA/
FRA participates in research on the feed environment in both programs. The
ICR, NRIFSA/FRA and universities jointly made both programs. The results
of the research have also been analyzed by them.”

The objectives of the JARPN II are as follows: a) feeding ecology and

ecosystem studies (prey consumption by cetaceans, prey preference of

% TARPN/JARPN II research results, available at <http//www.iwcwhale.org/
JARPNRresults.htm> (as of 10 September 2011).

% Suisan Sogo Kenkyusenta (Fisheries Research Agency, Japan), supra note 48.
" TWC Document, SC/54017: Report of 2000 and 2001 feasibility study of the
Japanese Whale Research Program under Special Permit in the western North
Pacific-Phase II (JARPN II) (Government of Japan).

™ Suisan Sogo Kenkyusenta (Fisheries Research Agency, Japan), supra note 48;
supra note 71, p.22, 24 & 30.
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cetaceans, ecosystem modeling); b) monitoring environmental pollutant in
cetaceans and the marine ecosystem (pattern of accumulation of pollutants in
cetaceans, bioaccumulation process of pollutants through the food chain,
relationships between chemical pollutants and cetacean health); and c¢) stock
structure of large whales (comon minke whale, Bryde's whale, sei whale and
sperm whale).” It is a comprehensive research on the marine ecosystem with
a view to obtaining scientific data that is indispensable for establishing a
multi-species management-model of whaling based on an ecosystem
approach.”

Catch limits are set as follows: 1) 100 minke whales per year for the first
two years, 150, for the next two years, 160, for the next one year, and 220,
from 2005; 2) 50 Bryde's whales; 3) 50 sei whales per year in the first two
years from 2002, and 100, after 2005; and 4) 10 sperm whales per year.”* It
should be noted that none of the whale stocks are in danger and that the
catch is unlikely to endanger them.”

In January 2009 the SC carried out a review of the data and results
collected by JARPN II in its six first years (2002-2007). On the main objective
of JARPN II, the report approved that the program was making good
progress to achieve its purposes.” It stated that “The Panel appreciates the
notable amount of effort undertaken and the generally high quality of the
sampling programme, resultant data and information from JARPN II studies

on whale food habitats and prey preferences. The sampling programme was

™ TWC Document, supra note 71, pp. 12-22; supra note 68.

™ Suisan Sogo Kenkyusenta (Fisheries Research Agency, Japan), supra note 48.
™ Suisancho (Fisheries Agency, Japan), ‘Geirui-Hokakuchosa no Genjo ni Tsuite’
(Current situations of whale research programs under Special Permit) (in
Japanese), presented in the Second meeting of Geirui Hokakuchosa nikansuru
Kento-iinkai (Review Committee for the Whale Research Program under
Special Permit) organized by the Fisheries Agency of Japan, 17 May 2011, p. 5;
IWC Document, supra note 71, pp.26-29.

™ TWC Document, supra note 71 pp.35-36.

™ Supra note 68.
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generally well-coordinated across a wide range of vessels and platforms, and
the degree of concurrently collected multi-disciplinary data was laudable.
These efforts have resulted in valuable datasets that have great potential for
concerted analytical work on a broad range of topics, not all directly related

to the JARPN II programme objectives.””

(2) Treatment of whale meat as research by-products

Article VIII (2) reads as follows:

‘Any whales taken under these special permits shall so far as practicable
be processed and the proceeds shall be dealt with in accordance with

directions issued by the Government by which the permit was granted.’

Under the provision, by-products of whaling for scientific purposes shall be
processed and utilized as far as possible. In Japan income from sales of whale
meat has been allotted to expenses of whale research programs under the
supervision of the Government in the following manner. It is fulfillment of a
duty imposed by Article VIII (2). Thus, the sales of whale meat are legitimate
under the ICRW.”

In Japan whale meat as research by-products has been dealt with in the
following way. Upon the completion of each research, whale meat is to be
sold by the ICR in accordance with Tokubetuchosa Jigyogyomu Hohosho
(Manual of executing special projects) that was approved by directions issued
by the Minister of Agriculture, Forestry and Fisheries. Under Tokubetuchosa
Jigyogyomu Hohosho (Manual of executing special projects), the ICR gets a

permission from the Secretary of the Fisheries Agency for sales of meat

T Ibid; IWC Document, SC/61/Rep.1: Report of the Expert Workshop to
Review the Ongoing JARPN II Programme, reprinted in Journal of Cetacean
Research Management 11(Supplement 2) (2010), p. 408.

™ Morishita, supra note 42, para. 8.
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obtained in each research. Meat is sold either on the market or for the public
use. As to the former, some are dealt with by retailers, while others, by
cooperative associations of fisheries or restaurants. In terms of the latter,
meat is sold to the local people, schools or hospitals. The price of whale meat
is determined not in the market but based on expenses of whale research
programs. Such a procedure was introduced when the whale research
programs started. It aims at ensuring appropriate treatment of whale meat
as their by-product in accordance with Article VIII (2) of the ICRW and to
guarantee sufficient financial resources for the programs, as well as
preventing a jump in whale meat price. However, price determined in this
manner does not meet needs of consumers these days. It is a factor of less
sales performance of whale meat. Consequently, there are increasing stocks

of whale meat remaining, as shown by statistics of 2009.”

(3) Legitimacy of Japanese permits for the whale research programs™

The Japanese government argues that granting a special permit of whaling
for scientific research is a right of all member states of the IWC under
Article VIII (1) of the ICRW. According to the provision the state granting a
special issue primarily determines appropriate restrictions on numbers and
other conditions concerning the permit in question. Programs permitted by it
are genuinely for scientific purposes, to be explained later. Therefore, it is the
view of the Japanese government that this is an exercise of a right conferred
under the Convention to issue a special permit to the programs. Moreover,
the Japanese government has fully undertaken all of the procedures required
by Article VIII (1), (3) and (4), as well as Paragraph 30 of the Schedule,

concerning its granting of a special permit.

™ Suisancho (Fisheries Agency, Japan), supra note 42, pp.5-7.

% Discussions in this section are based on the materials, such as J. Morishita,
Alternate Commissioner, Delegate of Japan, TWC 59, Buriifing-shiryo, IWC 59,
Briefing Note) (in Japanese), para.16; Morishita, supra note 42, para4; supra note
49.
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In the view of the Japanese government, the programs cannot be regarded
as being incompatible with the object and purpose of the ICRW in terms of
the number and species of whales caught and of other conditions. They do
not endanger the stocks, for the SC has agreed their abundance or sufficient
increase, as aforementioned. It is highly unlikely that they have an adverse
impact on the status of the stocks even if scientific uncertainties are taken

into account based on a precautionary approach.

The Japanese programs have the purpose of advancing scientific
knowledge according to the Japanese government. In its understanding the
Scientific Committee has commended that results of their research are
scientifically useful for sustainable whaling. The Japanese government argues
that the programs contribute to enhancing the accuracy of the RMP. They
also make it possible to collect relevant scientific data even for developing a
method of multi-species management-model of marine resources. In fact the
IWC showed their interest in the work on the interaction between cetaceans
and fisheries® Moreover, the SC has recently initiated discussions on the
issue, assisted by the Ecosystem Modeling Working Group first convened in
2007.% The results of the Japanese programs are to contribute to this work.

In the view of the Japanese government, scientific data for these purposes
cannot be obtained by non-lethal research techniques. Certain information
requires sampling of internal organs, such as ovaries, ear plugs and stomach
content, while some other information can be obtained through non-lethal
means, such as sighting surveys and biopsy sampling. Whale research
programs permitted by the Japanese government involve both lethal and

non-lethal research techniques®

81 £ g discussions in the 2001 IWC meeting & Resolutions 2001-9, IWC Annual
report of 2001, Cambridge 2002, pp.31-32; those in the 2002 IWC meeting, IWC
Annual Report of 2002, pp.38-39.

¥ TWC/63/Repl, supra note 46, pp. 42-45.

# Morishita, supra note 42, para.10; Suisancho (Fisheries Agency, Japan), ‘Kujira

J6:63(5-95) 1395 [230]



% #

The Japanese government understands that in the case of land mammals
the population age structure and reproductive rates can be determined by
observation over a period of time. However, this is not the case for whales,
for they spend most of their time underwater. We here need ear plugs for
age determination and ovaries to establish reproductive rates. Similarly, for
studying the interactions of whales and other parts of the marine ecosystem
we need to know what, how much, where and when they are eaten, at most
not when, where and how much. Another example is that for pollution
studies, tissue samples from various internal organs are required®

More than 100 data items and samples are taken from each whale including
ear plugs for age determination studies, reproductive organs for examination
of maturation, reproductive cycles and reproductive rates, stomachs for
analysis of food consumption and blubber thickness as a measure of condition.
These data and the analysis of the data provide us with valuable scientific

information on whales and the ecosystem of which they are a part.”

In the view of the Japanese government the whale research programs are
part of Japan's commitment to scientific work for promoting scientific-based
sustainable whaling. Japan has been engaged in three other kinds of non-
lethal research programs.

First, Japan has actively joined several international research programs of
sighting surveys organized by the IWC. They are programs on minke whales
in the Antarctic Ocean and those on whales in the North Pacific. The former
includes ICDR/SOWER. They are: the International Decade of Cetacean
Research (IDCR), commenced in 1978, and the Southern Ocean Whale and
Ecosystem Research program (SOWER) conducted between 1996 and 2010

mondai ni kansuru Yokuarushitumon to Kotae,” (Questions and answers on
whaling issues), available at <http://www jfa.maff.go.jp/j/whale/w_faq/faq.
html> (as of 11 September 2011).

8 Morishita, supra note 42, para.10.

% Ibid. para8.
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following the IDCR. The latter is a joint program between the IWC and
Japan started in 2010.

Second, Japan has launched a program of sighting surveys on cetaceans in
the North Pacific. It has two objectives. One is to collect useful information
on large cetaceans for a comprehensive assessment of the stocks and for
implementation simulation tests of the RMP (IST), both of which have been
undertaken by the SC. Estimates of the stocks based on the research have
been officially adopted as reliable data for the IST. The other objective is to
obtain information that could be used for assessing the current status of the
stocks of small cetaceans and dolphins that are outside the jurisdiction of the
IWC. They are being hunted by Japanese fishermen, and their hunting has
been under the control of Japan. The program of sighting surveys has been
reviewed prior to its undertaking. Moreover, monitoring crew nominated by
the IWC has got on board.

Finally, Japan has been engaged in joint research programs of sighting
surveys respectively with Russia in the northern part of the Japan Sea, Sea
of Okhotsk and near the Kamchatka Peninsula and with South Korea in the

East China Sea and the southern part of the Japan Sea®

According to the Japanese government, the expansion of the research in
JARPA 1II is based on genuine scientific needs, as explained. The Japanese
government argues that it will contribute to the conservation, management
and sustainable utilization of whales in the Antarctic Ocean. In JARPA 1I, the
research area has been expanded, and fin and humpback whales have been
added. This was because they are presumably in rapid increase in the area
and have a significant role in the ecosystem. It is impossible to test
hypotheses concerning changes in the Antarctic ecosystem unless data on

these species is collected. Such data is also necessary for developing an

% Suisan Sogo Kenkyusenta (Fisheries Research Agency, Japan), supra note 48,
44- 2 & 3 (‘Oogata Geirui, (Large cetaceans) (in Japanese) available at <http://
kokusai.job.affrc.go.jp/H20/H20_44.html> (as of 24 July 2011)).
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ecosystem-based management scheme for whale resources. Moreover, sample
sizes have been calculated as the minimum number required for obtaining
statistically significant data. The number you need to ask increases when the
size of the population is large and the degree of accuracy required is high.
This is similar to doing public opinion polls —you do not ask everyone in the
entire population for their view but you need to ask more than one person. In
any case the number of the catch is highly unlikely to have any detrimental
effect on the stocks.” It is obvious from the estimates of the stocks agreed in
the SC.

The Japanese government has been providing the Secretary of the IWC
with the proposed permits. The proposed permits have been reviewed and
commented on by the SC at its annual meetings. Preliminary results of
research resulting from the permits, as well as other scientific information
available to Japan with respect to whales and whaling, have been made
available at the next annual meeting of the SC concerned. All these actions
are in accordance both with Article VIII (1) and (3), Paragraph 30 of the
Schedule as well. The Japanese government understands that the SC has
recognized scientific values of the whaling research programs in its review of

. 88
the programs, as aforementioned.

Moreover, The Japanese government believes that it has fulfilled its
obligation under Article VIII (2) of the ICRW by selling whale meat as a by-
product of the research in the afore-mentioned manner. Therefore, the whale
research programs cannot be regarded as ‘suspected commercial whaling’
under the ICRW.*

The IWC has frequently adopted a resolution recommending Japan to stop

8 Morishita, supra note 42, para. 14.
8 Ibid. para. 6.
8 Ibid. para. 8.
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the whale research programs. Nonetheless, a resolution, to be adopted by a
single majority vote, is not legally binding on member states of the IWC. It is
different in legal character from the Schedule that provides for ‘measures of
management’ that are legally binding.

In the view of the Japanese government, fundamentally, such a resolution
is against the relevant provisions of the ICRW, for it does not respect a right
conferred to all contracting governments under the Convention. It should also
be noted that such a resolution was always adopted by a small majority of
the IWC. They were not supported by the vast majority of the member
states but opposed by a half of them. Moreover, Japan explained reasons for
opposing such a draft resolution whenever it was proposed in the IWC. It
cannot be regarded that Japan has not acted in a good faith in disregarding
the resolutions. Thus, repeated adoption of such a resolution by the IWC does
not affect the legitimacy of granting a special permit to the research

programs by the Japanese government™

The Japanese government believes that it is not in breach of Paragraph 7
(b) of the Schedule that establishes the Southern Ocean Sanctuary by issuing
a special permit for JARPA and JARPA II. The Paragraph only prohibits
commercial whaling in the area. It does not prohibit whaling for scientific
purposes permitted under Article VIIL” Moreover, presented an objection
against an amendment of the Schedule, which added the Paragraph, in terms
of minke whales. Therefore, Japan does not have a legal obligation to follow
the restriction prescribed by Paragraph 7 (b). In any case Japan thinks such

measures are irrelevant under the ICRW, to be explained later.

In 15 January 2008, the Federal Court of Australia declared the illegality of

conducting the whale research programs in the Antarctic Ocean and ordered

% Ibid. para. 9.
o Ibid. paral3.
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the ship owner to stop it.” The Japanese government recognizes that the
judgment is based on the premise that Australian domestic law is applied
within a 200 nautical mile Exclusive Economic Zone (EEZ) which Australia
had established on the coast of the Antarctic Continent based on its claim to
territorial sovereignty in Antarctica. However, Japan as well as a
considerable number of sovereign states has taken the position regarding the
issue of sovereignty in Antarctica that any state’s territorial sovereignty shall
not be recognized. Recalling Article IV of the Antarctic Treaty, Japan does
not recognize any state’s rights over or claims to the water, sea-bed, and
subsoil of the submarine areas adjacent to the continent of Antarctica,
including the establishment of EEZ. Since the judgment is not in concordance
with the principle of the exclusiveness of the Flag State, the Japanese
government cannot accept the judgment. The Japanese government reaffirms
that its research whaling conducted on the high seas is legal under

international law including the ICRW.*®

4. Sanctuary established by the Schedule of the ICRW

The Schedule of the ICRW prescribes two sanctuaries from commercial
whaling. One is the Indian Ocean Sanctuary under Paragraph 7 (a). The other
is the Southern Ocean Sanctuary under Paragraph 7 (b).

The Japanese government considers both sanctuaries as irrelevant,
redundant and unnecessary. They were established without a
recommendation of the SC. On this ground Japan presented an objection
against Paragraph 7 (b), in terms of Antarctic minke whales that is estimated

as being abundant by the SC. With the moratorium, they are also simply

% Humane Society International Inc v Kyodo Senpaku Kaisha Ltd [2008] FCA 3,
NSD 1519 of 2004, 15 January 2008.
% Consulate-General of Japan, Sydney, ‘Comments on the Judgment by the
Federal Court on the case of HIS vs Kyodo Senpaku Kaisya', available at <http://
www.sydney.au.emb-japan.go.jp/english/top/important_info/comments_on_the_
judgement.htm> (as of 24 July 2011).
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redundant. Moreover, the RMP protects whales in the breeding areas and
addresses uncertainties related to abundance estimates and environmental
changes. Therefore, Japan has proposed their abolishment several times
although Japan's proposals were not adopted by a narrow margin by the
wce™

In particular, Paragraph 7 (b) prohibits commercial whaling, ‘irrespective of
the conservation status of baleen and toothed whale stocks in this Sanctuary.
Such conservation measures as totally prohibiting the use of abundant
resources over large areas is against the principles of sustainable utilization.
A review of the Southern Ocean Sanctuary by the external experts of the SC,
held in 2004, concluded that the Sanctuary and IWC sanctuaries in general
are not ecologically justified; that there is little rationale for boundary
selection and management prescriptions within the sanctuary; and that they
are more prohibitive than precautionary. The conclusions mean that
establishment of the Sanctuary and its continuation is contrary to Article V
of the ICRW.”

5. Small-type coastal whaling under the ICRW

The Japanese government considers it highly rational that a quota
regarding abundant stocks for Japan's coastal communities be admitted by
the IWC. Japan has repeatedly requested an interim relief allocation of mink
whales since the moratorium on commercial whaling was adopted. It aims at
alleviating the hardship of STCW communities; Abashiri, Ayukawa, Wada
and Taiji. However, it is a source of deep regret to the Japanese government

that such requests have been continuously rejected by the IWC.” Since 2008,

* As to the Indian Ocean Sanctuary, e.g, see IWC Annual Report of 2002,
pp.31-33. Concerning to the Southern Ocean Sanctuary, e.g., IWC, Chair’s
Report of the 57th Annual Meeting, 20-24 June 2005, Ulsan, Republic of Korea,
March 2006, IWC Annual Report of 2005, p.45.

% IWC Annual Report of 2005, p.45.

% TWC Document: IWC/60/9: Background Paper for Japan's small-type coastal
whaling (Submitted by Japan). The most recent proposal was that for an

J:63(5-89) 1389 [236]



% #

Japan has refrained from submitting such a proposal so as not to impede the
process of the Future of the IWC.”

Japan's draft proposal in 2008, intended to be submitted but not done so,”
included that the following sub-paragraph 10 (f) be added as an amendment of
the Schedule. It reads as: ‘(f) Notwithstanding the other provisions of
paragraph 10, the taking of up to () minke whales from the Okhotsk Sea-
West Pacific stock in the coastal waters east of Japan north of 35N and west
of 150E (excluding the Okhotsk Sea) shall be permitted for each of the years
2008, 2009, 2010, 2011 and 2012 and the meat and products are to be used
exclusively for local consumption’. The draft proposal indicated that the
STCW would be conducted under conditions on several matters: (a) catch
quota; (b) monitoring, compliance and surveillance (MCS), such as acceptance
of international observers at landing stations, deployment of VMS (vessel
monitoring system) which will allow real time monitoring of whaling vessels,
and DNA registration of whale products which can identify individual whales;
(c) local-consumption; (d) oversight committee and (e) moratorium. It explicitly
intended to leave the moratorium on commercial whaling in place although
the Japanese government maintains its position against the moratorium.”

In the view of the Japanese government, the argument of “commerciality”
of the STCW is arbitrary and in a sense irrelevant because neither the
Convention nor the Schedule uses or defines the term “commercial”. Under
the current aboriginal subsistence whaling regime, sales of whale products,

including meat and crafts made from whale parts, are considered as

amendment of the Schedule, namely adding a new Paragraph 10 (f) submitted
to the IWC in 2007. However, the proposal was finally withdrawn as faced with
oppositions by anti-whaling members in the IWC. IWC, Chair’s Report of the
59th Annual Meeting, 28-31 may 2007, Anchorage, Alaska, March 2008, in IWC
Annual Report of 2007, pp.33-37.

9 IWC, Revised Chair's Report of the 60th Annual Meeting, in IWC Annual
Report of 2008, p. 26; IWC Document, supra note 96.

% ITWC Annual Report of 2008, p. 26

% IWC Document, supra note 96.
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acceptable by the IWC. Local consumption and some domestic transaction of
whale meat in Japan, which is expected to take place in conjunction with the
proposed resumption of the STCW, should be treated as the same.'”

There is a long history of whaling in some coastal communities in Japan
according to the Japanese government. In such communities whale meat has
traditionally been not only a protein source as ordinary food but also treated
as a special food with regional and social significance. Local ceremonies or
festivities include the serving of some Whale meat dishes. Whaling still plays
an important role as the basis of solidarity of community there. In particular,
four coastal communities, Abashiri; Ayukawa; Wadaura and Taiji that were
involved in the taking of minke whales prior to the imposition of the
moratorium are highly dependent on whaling. They still have socio-economic,
cultural and dietary needs similar to aboriginal communities in the US, Russia
and Greenland. These STCW communities in Japan now take Byrd's beaked
whales, pilot whales and Risso’s dolphins under the management of the
Japanese government and at a much reduced scale. The impact of the
moratorium on commercial whaling in these communities has been enormous.
Many countries expressed sympathy for the social, economic and cultural
difficulties of the STCW communities caused by the introduction of the
moratorium.™

The IWC has notably adopted a number of resolutions concerning STCW.
They included that i) recognize the socio-economic and cultural needs of the
four small-type coastal whaling communities; ii) recognize the severe impacts
of the moratorium on the four communities; iii) agreed (and reaffirmed) its
commitment to work expeditiously to alleviate their distress and; iv) noted
the importance for communities to continue customary resource use practices
on a sustainable basis. '*

It is the position of the Japanese government that the STCW, targeting

100 [bl d
" Ibid.
"% E.g. TWC Resolutions, 45-51 (1993), 1995-3, 1996-1, 2000-1, 2001-6, and 2004-2.
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minke whales of the Okhotsk Sea-West Pacific Stock, is compatible with
object and purpose of the ICRW. The SC agreed that the stocks were
abundant. Therefore, the Commission should permit such whaling as being
community-based in order to reinstate traditional and local practices
associated with catching, processing, distribution and consumption of whale

meat, and revitalize traditional festivals and rituals of the regions.

6. Interpretation of the CITES

Japan entered a specific reservation on eight species of cetaceans out of
the twenty-one included by Appendix I of the CITES. Such eight species are:
fin whale, sei whale (except for the stocks in North Pacific and those habitats
in the area from 0 of East (east longitude) to 70 of East (east longitude) and
from the equator line to the Antarctica), sperm whale, minke whale, Antarctic
minke whale, Bryde’s whale, bottlenose whale and Irrawaddy dolphin.'® Thus,
restriction under the CITES do not apply to measures taken by Japan
concerning the species. The Japanese government regards the listing of the
species in Appendix I as irrelevant based on scientific findings. There are no
scientific grounds in their inclusion. They are currently not in danger
according to the estimates of the stocks agreed by the SC. Therefore, Japan
will not abolish the reservation unless the current estimates become
irrelevant."”

Japan has not made reservation on humpback whale and sei whale of the
stocks in North Pacific, which are included in Appendix I. It is obvious for the
Japanese government that catching speciemens for the purposes of scientific

research in the whale research programs is acceptable under the CITES. It

' Ministry of Economic, Trade and Industry, Japan, ‘Boeki-Kanri' (Trade
regulation), http://www.meti.go.jp/policy/external_economy/trade_control/
boekikanri/cites/cites_a... (as of 22 August 2011).

" Foreign Ministry of Affairs, Japan, ‘CITES : Convention on International
Trade in Endangered Species of Wild Fauna and Flora', available at <http://
www.mofa.go.jp/mofaj/gaiko/kankyo/jyoyaku/wasntn.html> (as of 22 August
2011).
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is regarded as a legitimate introduction from the sea of any specimen of a
species included in Appendix I under Article III (5) of the CITES. It fulfilled
conditions prescribed in the provision. The Japanese Fisheries Agency gives
an advice that the measures do not make the species endangered, approves
that the measures are not for commercial purposes and issues a permit prior
to undertaking the measures in accordance with the provision. Therefore,
Japan is not in breach of legal obligations under the CITES by granting a

% The number of

special permit to the programs that cover the species.
whales caught in the programs is highly unlikely to affect the status of the

stocks, as aforementioned.

7. Obstruction of the Sea Shepherd Conservation Society (SSCS) against the whale
research programs permitted by the Japanese government

Whale research programs permitted by the Japanese government have
been mistrusted by anti-whaling NGOs, such as Greenpeace and Sea
Shepherd Conservation Society (SSCS). In particular, SSCS has disturbed
Japanese research vessels operating in the Antarctic Ocean. Its continued
obstruction started in 2005 and has subsequently escalated. The safety of
Japanese vessels and the life and property of the crew have seriously been
disturbed. The Japanese government repeatedly requested other relevant
states to take appropriate measures to stop them by diplomatic channels.'®

The Japanese government is clearly unhappy that such obstruction has
been taken by SSCS every year and that it has escalated. Moreover, it is
regrettable for the Japanese government that the research programs in the
Antarctic Ocean, JARPA II, were suspended to ensure the safety of the

research vessels and life and property of the crew in the whaling season of

1% Suisancho (Fisheries Agency, Japan), supra note 74; comment of the staff
of the MOF, International Legal Affairs Dirision, in the interview held by the
author on 25th July 2011.

1% Suisancho (Fisheries Agency, Japan), supra note 74, p. 9.
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2010/2011.1"

The obstruction by SSCS has been criticized by IWC members regardless
of their position on commercial whaling. Resolutions condemning the activities
have repeatedly been adopted by consensus in the IWC. In the 2011 annual
meeting of the IWC, for example, Japan made a presentation with video
about the obstruction by SSCS and requested other relevant states, such as a
flag state and a port state, to take appropriate measures to prevent its
recurrence. Many states presented statements that condemned such violent
activities of SSCS. Upon a proposal by Japan the IWC agreed by consensus a
resolution on this issue. The Resolution noted statements from the Japanese
government that it decided to withdraw its vessels from the Southern Ocean
much earlier than originally scheduled in the 2010/11 season in order to
secure the safety of the vessels and lives of the crew members in response to
dangerous actions by SSCS. It, inter alia, reiterated that the Commission
condemns any actions that are a risk to human life and property and that
this is not the most appropriate way to pursue the resolution of different
view regarding whales and whaling. The Resolution also recognized the
importance of the International Maritime Organization (IMO) with respect to
safety at sea; and encouraged all governments to fulfill their obligations under
the IMO and UNCLOS."”*

The Japanese government considers that Japan is not in the position to
take coercive measures to regulate the activities of SSCS in international law.
In international law vessels are under the jurisdiction of the flag state in the
high sea. Japan is not the flag state of the vessels of the SSCS. Therefore, it is

doubtful that Japan may legitimately take coercive actions against them in

7 Suisancho (Fisheries Agency, Japan), ‘Puresu Ririsu, Dai 24-i Nankyokukai
Geirui Hokakuchosa Kiriage nitsuite, (Press release, Cease of the 24" cruise of
whale research in the Antarctic) (in Japanese), February 2011.

1% TWC/63/17 : ‘Resolution on Safety at Sea, submitted by Japan; IWC, ‘Press
Release - Day 4 - 14 July 2011’, available at <http://www.iwcoffice.org/
meetings/meeting2011.htm> (as of 22 August 2011).
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international law. This derives from an interpretation of the relevant
provisions of the UNCLOS. The activities taken by SSCS does not fall into
acts of piracy as defined by Article 2 of the Law on Punishment of and

109

Measures against Acts of Piracy ™ Thus, the Japanese government has

requested that the relevant states take appropriate actions to regulate them.

Conclusion

Whaling is an issue of the management and conservation of marine living
resources based on science. Therefore, the Japanese government takes the
view there is no reason to prohibit all commercial whaling comprehensively if
the following two conditions are fulfilled. First, the SC affirms the abundance
of some stocks and adopts a scientifically sound method to calculate catch
limits adopting precautionary considerations, like the RMP. Second, a
management scheme for implementing the RMP is introduced in a practical,
effective and cost-efficient manner. This position is justified by reference to
the contemporary state of international law on the management and

conservation of marine living resources, including the ICRW.

19 “Shugiin-giin Hase Hiroshi kun Teishutu Shii Shepado niyoru Nihon no
Chosahogeisen eno Bogaikoui ni kansuru Shitzumon nitaisuru Tobensho (bassui),
(Answers to questions regarding obstruction by SSCS against Japanese vessels
of research whaling, selected version) (in Japanese), Kakugi Kettei (Cabinet
decision), 15 March 2011, in Suisancho (Fisheries Agency, Japan), supra note 74,

p. 10
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