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“Muddling through” of Modern Japanese Judges and Civil
Procedure: Images in Horitsu Shimbun (1900-1926) (1)

Koji Mizuno™

In this article we try to make clear actual situation of civil procedure
practice under Meiji Civil Procedure Code (1891), how legal practitioners felt
about it and its backgrounds, using as sources the most famous legal media
of this period: Horitsu Shimbun ([F:8: B ] The Legal News, 1900-1944).
We take up judge’s directive powers for fixing issues and proof-taking,
especially exercised orally: these could be sometimes in conflict with so-called
party-control principle of modern civil procedure, but this principle was often
criticized harshly in this newspaper.

Very little is known about actual situation of intervention ex officio for
fixing issues, ie. clarification by judges in this period. In Horitsu Shimbun we
can recognize so many articles in which judges power of clarification is
described vividly. We try to analyse how judges exercised their power in
reality against attorney or party without representation, and what legal
practitioners expected judges to do.

So many practitioners appreciated and wished active exercise of this power
from early on: Japan had accepted modern western law too rapidly, so there
existed many attorneys without enough knowledge or experience as
professional. Parties without attorney was common, preventive law was not

widespread. Moreover, intervention through clarification power was thought

* Professor. Hokkaido University Graduate School of Law

I Jb:67 (4-430) 1318
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requisite in order to make procedure quicker with its quality sustained.

Jb67(4-429)1317
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A Reexamination of the “Regulation of Monopolistic
Situations” in the Music Copyright Management Business (3) :
Legal Interpretations and Applications of the Article 2 (7)
and Article 8-4 of the Anti-Monopoly Act

Renkou Kyou™*

(Lianjia Jiang)

This thesis focuses on the ongoing dominance by JASRAC of music
copyright management business even after the introduction of competitive
copyright management policy in the industry more than a decade ago. The
possibility of effectuating a competitive environment through the Anti-
Monopoly Act is examined.

This paper begins by pointing out the limitation of regulations through the
active involvement of supervisory authorities and “the Act on Management
Business of Copyright and Neighboring Rights” and suggests the importance
of the regulatory function of the Anti-Monopoly Act.

Chapter 3 examines several regulatory approaches feasible under the
Competition policy and arrives at the conclusion that the purely structural
regulations against the “monopolistic situation” is the most suitable way to
effectively create a competitive environment, when taking into account the
characteristics of music copyright management business.

It proceeds to the examination of whether the dominance of JASRAC
actually falls under the “monopolistic situation” defined in Article 2 (7) of the
Anti-Monopoly Act and, if so, then to the question of what effective and
feasible measures can be taken to restore competition (Article 8-4).

First, with regard to the relevance of JASRAC's situation with Article 2 (7),
the thesis clarifies that the situation enjoyed by JASRAC can be construed as
a substantial restraint of competition, which is even more aggressive than

ordinary restraints (For example, "private monopoly").

* Hokkaido University Graduate School of Law Assistant Professor.

1T 667 (4-428)1316
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This interpretation leads to the conclusion that the current status of
JASRAC can be evaluated as the “monopolistic situation” under the law.
Based on this understanding, Chapter 5 further discusses possible competition
restoration measures under Article 8-4.

The major advantage of competition restoration measures proposed in this
paper is that the measures can be exercised through clerical procedures,
such as the amendment of copyright trust agreement clauses or the revision
of the management scope under the trust agreements, without requiring any
drastic transfer of factories or facilities that normally entail corporate
divestiture. While being a purely Businesslike process, its virtual effect in
terms of market structure transformation is comparable to an actual
corporate divestiture.

When the monopolistic situation is replaced even partially with the
competitive management framework through the implementation of
competition restoration measures, then both copyright holders and users may
enjoy wider options, and healthy management competitions may be expanded,

which as a whole would boost the development of music industry.

667 (4-427)1315 v
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Problems and Challenges for
“Voluntary Evacuees” with regard to
the Fukushima Radiation Disaster”™

Kunihiko Yoshida

(Disaster Law Panel at the Annual Meeting of the American “Law and Society”
Association) (June 2016) (at Marriott New Orleans)

|. Foreword: The Need for an Inclusive Disaster Recovery from the
Perspective of Housing and Welfare
At the end of April 2016, more than 160 thousand people are still

* This paper was given at the symposium named “Disaster, Climate Change,
and Vulnerability” organized by Prof. Lisa Sun for the Annual Meeting of
the American “Law and Society” Association on June 2™, 2016 at Marriott
New Orleans. I appreciate her extraordinary kindness to invite me to this
important panel by American leading scholars of Disaster Law and to give
detailed comments to my draft. My thanks also go to other panelists including
Professors Rob Verchick, Lloyd Cohen, Mitch Crusto, Fiona Haines, and
Michalyn Steele for their helpful comments.

[1] Jeii67(4-426)1314



Problems and Challenges for “Voluntary Evacuees” with regard to the Fukushima Radiation Disaster

evacuees five years after the tragedy of the East Japan Earthquake,
and almost 100 thousand people are suffering the effects of radiation
due to the Fukushima TEPCO [Tokyo Electric Power Co.] explosions.
The radiation and tsunami disaster recovery after the 2011 East Japan
Earthquake should be examined from the perspective of housing and
welfare. In particular, comparing the Fukushima disaster to Chernobyl
and the Three Mile Island cases reveals systemic issue that must be
addressed. Housing and welfare law covers, in addition to housing,
questions of livelihood, consumer activities, amenities, education, health
care, safety, and natural environment etc. An “inclusive disaster
recovery’ policy, should focus on the welfare of vulnerable people, such

as the elderly, children and pregnant women'.

(Huge Radioactive Waste at litate Village)

Regrettably, regarding disaster recovery following the East Japan
Earthquake, we conclude as follows: First, welfare compensation is still
marginalized despite continuous requests, while public expenditure has
been wasted on public works. This is a similar pattern as that

observed after the Kobe Earthquake in the mid- 1990s. Second, similar

' For similar arguments in American disaster law, see, e.g, DANIEL FARBER
ET AL, DISASTER Law anp Poricy (2™ ed) (Walters Kluwer, 2010) 391- [(3
ed.) (Walters Kluwer, 2015)451-]; RoBERT VERCHICK, FACING CATASTROPHE:
ENVIRONMENTAL ACTION FOR A Post- KATRINA WoRLD (Harvard U.P., 2010) 128-.

Jb:67(4-425)1313 (2]



Article

systemic problems have been seen in radiation disaster recovery at
Fukushima with regard to huge decontamination public works. For
example, 650 billion yen had been spent for the decontamination work
in litate village by the spring of 2014 and ironically not many of its
6000 villagers want to return to their home surrounded by
innumerable black bags of radioactive waste produced by the
decontamination cleanup. Furthermore, when contrasted with the post-
Chernobyl housing policy, support provided for evacuees to avoid
radiation health effects is limited and diminishing due to the dominant,
but problematic, return policy. Broader compensation based on
sufferers' welfare is required to remedy these structural failures.
Limited public assistance and a basic lack of human rights
consciousness for housing and welfare provide the background to
fundamental issues in Japan's housing policy, which is why I am
working in the field. In health care, we have had a communitarian,
comprehensive health care financial and legal regime, and the basic
human right of access to health care has been protected for a long
time: the basic structure for this was developed during the 1940s and
completed in the early 1960s. We are far ahead of the United States in
this sphere, even though there are serious budgetary issues in a
rapidly aging society. However, Japanese housing policy is puzzlingly
market-oriented and thus public assistance for housing and welfare,
particularly in the case of disaster recovery, is even more restricted

than in the US, and is the most limited among developed nations®

Il. Uniqueness and Problems for the Fukushima Radiation Evacuation
Policy
A. The Process of Fukushima Evacuation Policy

First of all, T'll explain the meaning of ‘voluntary evacuees’. Shortly

? See, e.g, Mary CoMerio, Disaster Hits Home: NEw PoLicy For URBAN HOUSING
Recovery (U. California P., 1998) 15-, 23-.

(3] JLi:67 (4-424) 1312



Problems and Challenges for “Voluntary Evacuees” with regard to the Fukushima Radiation Disaster

after the East Japan Earthquake on March 11" 2011, reactors No.l, 3,
and 4 at the Fukushima Daiichi TEPCO nuclear power plant exploded
over the course of March 12" through 15" 2011. In response, the first
evacuation order for those within a radius of 3km was issued on
March 11" and was expanded to 20km on March 12" while those
within a 30km radius was asked to stay indoor from the 15",

On April 22 2011, there was the first readjustment of evacuation
zones, which designated the following zones: (1) the ‘risky evacuation
zone' within 20km; (2) the ‘would-be evacuation zone' outside of 20km;
and (3) the ‘evacuation prepared zone within 30km. In number (2)
category areas experiencing over 20mSv, residents were ordered to
evacuate within one month. Radiation spread northwest after the
explosions, and broad areas in that direction, most prominently Iitate
Village already mentioned, located 40km northwest from the site,
actually faced high radiation and were designated as this type of
evacuation zone. It took time for local residents to get correct
information about radiation: for example, SPEEDI information was
concealed by top government officials fearing panic’, and many evacuees
didn't know which way to move. Consequently, some, including people
from Futaba Town, moved into high radiation areas such as Namie
Town and Iitate Village, thus being exposed to high radiation without
taking iodine. Actually, correct information came from overseas.

The second readjustment to the evacuation zone was made one
year later, on April 1%, 2012 and the new classification, which is still
basically valid, was as follows: (1) the ‘no-return zone' above 50mSv; (2)
the ‘restricted residence zone' above 20mSv; and (3) the ‘would-be
return zone' under 20mSv, where theoretically the designation can be
cancelled and thus be outside of the evacuation zone any minute. Thus,

following this taxonomy, areas began to lose the category (3)

® Former Prime Minister Naoto Kan and his cabinet members themselves
didn’'t know its existence at first, but they were informed later on March 23™.

67 (4-423)1311 (4]
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Problems and Challenges for “Voluntary Evacuees” with regard to the Fukushima Radiation Disaster

(The radiation map should be compared to the evacuation zone map)

(permitted by Prof. Yukio Hayakawa)

designation after April 2014: for example, Tamura City (April 1%, 2014);
Kawauchi Village (October 1%, 2014): Naraha Town (September 5%
2015); Katsurao Village (June 12% 2016); South Soma City (July 1%,
2016)*. Accordingly, the administrative evacuation zone has been
shrinking and will continue to diminish due to decontamination works,
governmental officials hope. However, the return process in those
areas has been slow and only limited numbers of people, predominantly
the elderly, have returned back home. The paucity of public facilities,
such as schools, hospitals and shopping centers, is mentioned as a main

reason for the delay, putting aside radiation issues’.

* For mixed feelings of hesitation of villagers in those areas, see, for example,
Martin Fackler, Forced to Flee Radiation, Fearful Japanese Villagers Are
Reluctant to Return, THE NEw York TiMes, April 28" 2014, A4, A5 (THE
INTERNATIONAL NEW York TiMes, April 29" 2014, p.1, 3). The Japanese
government now has decided to prepare for the cancellation of designation
even in the category (2) by March, 2017 at the cabinet meeting on June 12"
2016. See, Asanr SumBUN, June 10" 2016, p.3 (according to the government's
plan, approximately 46 thousand out of 70 thousand evacuees should be
returned by March, 2017); June 12" 2016, p.1, 28.

® For empirical studies of this delayed process, see, MASAFUMI YOKEMOTO ET AL,

Jb:67 (4-421)1309 (6]
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(The Evacuation Zone in Fukushima in October, 2014: (1) is the red zone; (2) is
the yellow zone; (3) is the green zone. The green zone will disappear shortly.)

B. Features and Problems of the Japanese Evacuation Standard

In the brief description of the evacuation zone offered above, it is
clear that 20mSv per year (3.8 u Sv per hour) has become the standard
for administrative zone-setting, and the evacuation zone has been
shrinking particularly after the Abe cabinet declared the “Fukushima
Disaster Recovery Speed-Up” plan in December 2013.

However, there are issues regarding the Japanese evacuation
policy in terms of comparative law. First, the 20mSv standard is very
different from the standard taken after the Chernobyl tragedy in 1986.
In the aftermath of the Chernobyl radiation disaster, local residents
within areas over bmSv were obligated to evacuate and those within

areas over 1mSv qualified for evacuation. Thus the evacuation zone in

Wny DoES THE NUCLEAR DISASTER RECOVERY BECOME UNEVEN? (GENPATSU SAIGAI
wA Naze Hukintou NA Hukkou wo MoTarAsUNOKA) (Minerva Pub. Co,, 2015).

[7] 667 (4-420)1308



Problems and Challenges for “Voluntary Evacuees” with regard to the Fukushima Radiation Disaster

the Chernobyl case, which is the only comparable precedent for the
Fukushima radiation disaster, was much wider than the Fukushima
evacuation zone.

In other words, a conspicuous difference in the post-radiation-
disaster housing policy is apparent: in Russia, Belarus, and Ukraine,
“evacuation” was the main policy, with people known as “Camocésr”,
the people stayed despite the evacuation orders’, while in Fukushima,
“stay/return” policy is the principal policy, with limited numbers of

people qualifying for evacuation and economic assistance due to

mandatory displacement.

(at the Zhdanovichi Children Sanatorium in Belarus)(March, 2014)

| B
3

Therefore, lots of Fukushima people could do nothing but face

radiation, which might cause serious health effects in the near future’.

 Of course, we have to admit that the situation of high risk workers called
JlukBumaTtopsl was serious and that the aftermath of Chernobyl disaster
was not simple. For the best nuanced ethnographical study of Chernobyl
sufferers, see, ADRIANA PETRYNA, LIFE ExpPosED: B1oGRAPHICAL CITIZENS AFTER
CHERNOBYL (Princeton, 2003) (with a new introduction, 2013).

" For the conspicuous difference between Chernobyl and Fukushima cases,
see, Kunihiko Yoshida, Some Suggestions from the Chernobyl Nuclear Disaster
Recovery from the Housing/ Welfare Perspectives: Absolute Difference between
Chernobyl and Fukushima Daiichi Disasters (Chernobyl Genpatsu Jiko Tyousa

Jb:67 (4-419)1307 (8]
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Of course, in both cases, exposure to radiation early on due to

incorrect or concealed information has been observed, and thus health

effects could be serious. However, in contrast to the aftermath of

Chernobyl, those suffering from thyroid cancer and other medical

issues cannot freely talk about their diseases openly in Japan® In that

sense, they have been marginalized and oppressed by the rhetoric of

‘normalization’ and related policies.

Smokensk®
A [
K+ Russia
Belarus '
Beyansk &

Confiscated/Closed Zone
Groater than 40 cumes per SQUAre
kiomener (Ciien) of Cesiem-137

Permanent Control Zone
1510 40 CView? of Cesium-137

» Periodic Control Zone

5 10 15 CViaw of Cesium- 137

Unnamed zone
110 15 CViow of Cesum-137

karano Kyoju-hukusthou teki Shisa: Fukushima Daiichi Genpatu Mondai tono

Ketteiteki na Souz), 1026 NBL 33~ (2014).

8 See, for example, Mizuno Aoki, Spike in Thyroid Cancer Fuels Fears But

Cause Could be Over-Diagnosis, THE JapaN Tives, May 13™ 2016, p.1,3
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Under American standards, a radius of 50 miles (80 km) should
have been evacuated. Many major cities in the central band of
Fukushima Prefecture, including Fukushima City and Koriyama City,
would fall under the American evacuation zone, and millions of people
have been exposed to radiation without any evacuation orders or
monetary assistance. I still remember vividly how dismayed my
American friend was after listening to my answer in June 2011 at a
conference in the U.S., when he asked me about the situation in
Fukushima by showing me a Wall Street Journal evacuation zone
circle under American standards on the Fukushima map’. It is well-
known that even Anderson Cooper of the CNN gave up reporting the
TEPCO explosion and went home shortly after recognizing the
seriousness of the radiation. 400 American Navy soldiers who joined
the Friendship Rescue Team (Tomodachi Sakusen) without knowing
about the radiation have filed a lawsuit against TEPCO. Many of them
already suffer from health effects, and some have died, without any

. . 10
financial compensation .

lll. Voluntary Evacuees and their Lack of Assistance
A. The Definition of Voluntary Evacuees

The situation of voluntary evacuees is one of the most serious and
neglected issues with regard to the nuclear damages statute of 1961.
‘Voluntary evacuees’ are those who live outside the designated

evacuation zone. Due to the relatively small size of the evacuation zone

 The very article he showed me was: Yuka Hayashi, Tokyo Weighing More
Evacuations, THE WALL STREET JoUrNAL, June 10", 2011, A8. The article argued
that a further mandatory evacuation was considered at Ryouzen Town at that
time and the Japanese evacuation standard was behind the American one.

' Masato Tainaka et al, Former Premier Koizumi Cried to Hear about the
Sttuation of American Navy Soldiers Joining Tomodachi Sakusen after East
Japan Earthquake (Kotzumi-si Tomodachi Sakusen de Hibaku moto-Beihei ni
Namida), Asant SHivBUN, May 19® 2016, p.29.
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(Figures of Households moving outside of Fukushima) (Mainichi Shimbun, March
11", 2016)

in Fukushima, many people outside the designated areas feared for
their health, especially pregnant women and children, and decided to
evacuate on their own initiative. Some fled shortly after the explosion
while others moved after their initial exposure to radiation.

The number of voluntary evacuees has not been officially
recognized, but was estimated at 60,000 to 80,000 in 2012, and had
decreased to 25,000 (13,000 families) by the end of October, 2015". In
Hokkaido, there were 3,220 in the summer of 2011, down to 2,125 in
February 2016. However, few of those in Hokkaido actually returned
to Fukushima Prefecture.

Their decision to evacuate can be naturally justified from a
comparative law perspective, because the administrative standard of
20mSv for evacuation in Fukushima is much higher than that for the

Chernobyl evacuation. We have to recognize that there must have

" Kousuke Hino et al, Housing Provision for Voluntary Evacuees will be
stopped in a Year, Mamicar SuvBux, March 11%, 2016.
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been many more people who wanted to avoid radiation, but did not
evacuate for financial reasons or due to oppressive community power

to not leave their hometown and abandon their relatives.

B. Discrepancy between Mandatory Evacuees and Voluntary Evacuees

The big discrepancy in the response towards voluntary evacuees
and mandatory evacuees should be emphasized. A Nuclear Damages
Conflict Council was organized on April 11* 2011 under the Ministry
of Education and Science to establish rules for compensation (damages
of different kinds) that should be paid swiftly by TEPCO. The Council
issued intermediary guidelines in August 2011 and then four
subsequent amendments between December 2011 and December 2013.

Damages for voluntary evacuees were discussed for several months
before the Council issued the first amendment in December 2011. Mr.
Seiichi Nakate and Mrs. Takako Shishido, then representatives of
Hokkaido Voluntary Evacuees Residential Association, spoke of their
suffering to council members on October 20™ 2011"% At an earlier
stage, the civil law scholars on the council, such as Prof. Yoshihisa
Nomi, chairperson of the council, and Prof. Tadashi Ohtsuka, were
sympathetic to the voluntary evacuees’ situation and positive with
regard to their protection, but over the course of discussions, they
followed Mr. Shun'ichi Tanaka, now the chairperson of the Nuclear
Regulation Authority, in rejecting most of their compensation'®. The

result in the first amendment of December 2011 was: 400,000 yen for

2 The proceedings of their statements at the 15" commission meeting is
available at: http://www.mext.go.jp/b_menu/shingi/chousa/kaihatu/016/
gijiroku/1313194.htm.

B For the detail of the council discussion, see, Kunihiko Yoshida, Housing’
Welfare Law and Fukushima Nuclear Radiation Disaster Sufferers: Focusing
on Voluntary Evacuees’ Welfare (Kyojuu Hukushi Hougaku to Fukushima
Genpatsu Hisaisha Mondai) (Part 1) (Part 2), 2239 HANREI JHOU 3~, esp.11~;
2240 id. 3~ (2015).
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pregnant women and children per person with TEPCO’s voluntary
addition of 200,000 (600,000 in total per person) and 80,000 yen for other
persons for the year of 2011, and its payment was done by TEPCO in

February 2012. The Council added nothing more for voluntary
evacuees in the second amendment in March 2012, although following
the second amendment, TEPCO added the voluntary payment in
December 2012 by 120,000 for pregnant women and children and
40,000 for other persons for the year of 2012 until August 2012. These

payments were still far below those provided for the mandatory

evacuees, who are granted a minimum of 100,000 per month per person'.

Given this discrepancy, many lawsuits were filed across Japan,
most prominently in Hokkaido, Tokyo, and Kansai, because voluntary
evacuees are dispersed from Hokkaido through Okinawa. Notice that
the number of voluntary evacuees is increasing due to the recent

contraction of the mandatory evacuation zone noted above.

C. Suffering of Voluntary Evacuees

s

(A Clinical Legal Education Seminar by Attorney Wataru Shimada at the Atsubetsu
Employment Facilitation Housing with Voluntary Evacuees) (May 2015)

" In the case of 4 family members, for example, 24 million (24,000,000) yen
has been provided. On top of this amount of money as pain and suffering,
mandatory evacuees can get damages for getting a new residence in their
evacuation by the 4™ amendment issued in December 2013.

[13] 67 (4-414)1302
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Five years have passed since the explosions at the Fukushima
Daiichi Nuclear Power plant, but the welfare of voluntary evacuees is
suffering due to the lack of financial assistance. Even though their
evacuation is termed voluntary, this is not true. Almost all of them
were exposed to high radiation in places like Fukushima City and
Koriyama City, and made the decision to evacuate to avoid the health
effects of radiation on their children and pregnant wives. In many
cases, husbands stayed in Fukushima while their wives and children
moved elsewhere®.

The community of voluntary evacuees in Hokkaido is one of the
largest. Many of them live, or used to live, at the Employment
Facilitation Housing in Atsubetsu Ward in Sapporo City®®, and I have
regularly had meetings with them to listen to their sufferings,

problems and challenges. These include, (a) the heavy economic

' Professor Robert Verchick describes the similar situation in New Orleans
after Hurricane Katrina in terms of gender. See, VERCHICK, supra note 1, at 139-
141.

® There used to be more than 200 households, many of them single families,
but the number had decreased to 70 by March 2016 due to administrative
intimidation and notice that eviction begins at the end of March, 2017 (Asamr
SumvBun (Hokkaido), March 11" 2016, p.31). The residents there organized a
community named the ‘Cherry Blossom’ Association and Ms. Shishido was its
first representative.

67 (4-413)1301 [14]
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burdens of two households; (b) difficulties of finding new employment,
especially for single women with Kkids; (c) rare family gatherings and
family ruptures leading to divorce; (d) loneliness following the
destruction of their tight-knit previous communities, leading to mental
distress and even death; (e) accusations of fleeing from former friends
and neighbors in Fukushima; (f) troubles and conflicts in their new
communities; and (g) health effects due to radiation and PTSD."

With the discrepancy between voluntary and mandatory evacuees
in the damages guideline set by the Nuclear Damages Conflict Council,
the free provision of housing for voluntary movers has been their only
exceptional protective measure, although this measure will end in
March, 2017 and be replaced by a rental assistance program for the
next two years: with support for half of their rent in the first year
(2017), and a third in the second year (2018) under stricter eligibility
conditions.

In addition, this housing benefit has been exceptionally inflexible.

Voluntary evacuees are not allowed to change their housing

" For their dismal situation, see, for example, Megan Green, Reluctant to
Speak, Fukushima Moms Admit Ordeal, Fears: Some Evacuees Condemned
for Fleeing with Kids from Radiation, THE Japan TnvEs, September 30™ 2015,
p.3. As for the case of Hokkaido evacuees, see, Kunihiko Yoshida, Agonies of
Voluntary Evacuees in Sapporo and Their Effective Measures: My Proposal for
their Damages Based on Move (Sapporo Jishu Hinansha no Kunou to sore eno
Taisaku), 45 (2) ENVIRONMENT & PoLLuTioN (KANKYO TO Koucal) 62~ (2015).

See also, SElCHI NAKATE, PROMISE OF YOUR FATHER: LET'S TALK ABOUT
THE TRUTH OF THE REAL Fukusumma (Cuicar no Yakusoku) (Mitsui Pub. Co.,
2013); AKIKO MORIMATSU, EVACUATION OF MOTHER AND CHILDREN: MEMORIES
or Tnoucnrs (Bosur Hinan: Kokoro No Kiseki) (Kamogawa Pub. Co., 2013)
for stories of voluntary evacuees themselves, and Izumr YAamacuchr, MOTHER
Evacuation: To OKINAWA BY AVOIDING RADIATION (HINAN MaMA: OKINAWA NI
Housunanou wo NOGARETE) (Aurora Freedom Atelier, 2013); Cuia YOSHIDA,
REPORTS OF EVACUATION OF MOTHERS AND CHILDREN (RuUPO: BosHr HINAN)
(Iwanami Pub. Co., 2016) for their reports.
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(With Ms. Shishido [center] in front of her building)

irrespective of their children’'s growth, having more children,
neighborhood troubles, or inconvenience in terms of education,
shopping, and commuting to workplace, even if there are housing units
available for them. The logic of government officials is that: once they
move out of their original housing, they should be considered as
‘recovered from the disaster’ and therefore ineligible for free
temporary housing®. Thus, voluntary evacuees across Japan have been
bullied by local and central government committed to Fukushima
Disaster Recovery. Even though they are the most vulnerable parties
in this radiation disaster, they are considered ‘obstacles’ in the way of
the Resuscitation of Fukushima and largely neglected by governmental
officials.

We should add that the budget required for their free housing
outside of Fukushima Prefecture is only 8.09 billion yen per year (for

their supply-side housing assistance) and rental subsidies for two years

'8 On this unreasonable treatment, see, for example, Kousuke Hivo, NEGLECT OF
VoOLUNTARY EVACUEES FROM NUCLEAR ExpLosION: THE TRUTH 5 YEARS AFTER THE
FukusamMa DisasTER (GENPATSU KiviN) (Mainichi Shimbun Pub. Co., 2016) 72~,
99-100.
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from April 2017 will be a mere 2 billion yen (for their demand-side
rental assistance)”, which should be contrasted with the budgetary
splurge on public works, including (a) decontamination and the
construction of intermediary storage facilities for nuclear waste (2.4
trillion yen), (b) community transfer onto hills (1.6 trillion yen), and (c)
the construction of high walls to fend off Tsunamis (2.2 trillion yen)®.
We also have to realize that despite administrative pressure and
intimidation to return to Fukushima, most of voluntary evacuees stay

outside of Fukushima.

IV. Challenges: What Should be Done?
A. Litigation

What should be done to relieve their desperate situation? Against
the backdrop of this unequal treatment between mandatory and
voluntary evacuees, lawsuits have already been filed by several groups
of voluntary evacuees as a last resort. They can file claims with the
Nuclear Damages ADR (Alternative Dispute Resolution) center that
opened in September 2011. Results there are more flexible and
protective for sufferers than the council guidelines, but ADR protection
is still more limited than adjudication.

The Kyoto District Court granted damages of more than 30
million yen from TEPCO to the voluntarily evacuated person and his
families in a judgment on February 18" 2016, and this attracted a lot

of attention and a favorable reaction”. He ran a local restaurant as the

¥ Hmvo, supra note 18, at 190, 225-226.

® For this data, see, the Asanr SuivBuy, March 11" 2016, p.2.

! For favorable comments by Professors Masafumi Yokemoto, Ken'ichi
Ohshima, and Ryouichi Yoshimura, see, Asanr SHIMBUN (Hokkaido), February
19" 2016, p.35. For my detailed analysis of this Kyoto decision, see, Kunihiko
Yoshida, East Japan Big Earthquake, Fukushima Nuclear Plant Accident, and
Compensation Challenges for Voluntary Evacuees in terms of Housing Welfare:

Focusing on the Recent Kyoto Decision (1) (2) (Higasshinihon Daishinsai,
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president in Koriyama City and after the explosion decided to move to
Ttoigawa (Niigata Pref), Kanazawa (Ishikawa Pref), Kyoto, and finally
to Ashiya (Hyogo Pref) and became melancholic without getting new
employment. Compared with a limited number of precedents that
admitted nominal pain and suffering for voluntary evacuees who had
returned back home®, the award of a considerable amount of monetary

damages itself was revolutionary in some sense.

(Attorney Ken’ichi Ido for Kyoto case shortly after the decision; He used to be an
outstanding critical judge in the field of nuclear power plant injunction cases)

However, the legal reasoning behind the Kyoto decision has

Fukushima Genpatsu Jiko to Jishuhinansha no Biashou Mondai/Kyojuuhukushi
Kadaz), 519 Law & DeEmocracy (Hou To MmsausHUGI) 33; 520 d. 44 (2016).

% For example, the Tokyo District Court Decision of June 29", 2015, which is
similar to the recent Kyoto decision in terms of legal reasoning, dealt with the
case of evacuees from South Soma City to Fukushima City, and dismissed the
claim by saying that the 1.84 million yen paid by TEPCO has been enough for
their pain and suffering.

The Sendai High Court Decision of January 21%, 2015, on evacuees from
Iwaki City to Yokohama City, similarly mentioned that the 0.3 million yen
paid by TEPCO was sufficient and dismissed the case. In this case, 1.3
million damages for emotional distress had been requested, but the judges
surprisingly expressed that their pain and suffering was less than 40,000 yen.

Jb:67 (4-409)1297 (18]
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turned out to be problematic. First, it follows the problematic
administrative standard of 20mSv. Second, their notion of voluntary
evacuation is very narrow and strict, influenced by the prevalent
return policy: they argue that evacuation is temporary in the sense
that evacuees should return once radiation drops below 20mSv. Thus
financial assistance for relocation and finding new employment has
been rejected. Third, they are skeptical about the health effects
stemming from radiation below 20mSv, and following the problematic
observation of Fukushima Prefectural medical school, they argue that
the numbers of children suffering thyroid cancer can be regarded as
an effect of over-screening effects, denying a link to radiation.

We have to realize that the comparatively high damages were
awarded for mental distress and that the high salaries of the plaintiffs
are quite unique to this case. The negative influence of the Kyoto
decision in terms of legal principles and reasoning has already begun
to seep across the legal sphere and a critical analysis of its effects is
urgently required. We have to realize that the Kyoto decision’s
understanding mirrors the administration’s Fukushima recovery policy,
neglecting and opposing the right of voluntary evacuees to flee from

radiation.

B. The Need for Damages based on their Move

Contrary to the recent bias towards the return policy, the disaster
recovery policy of the Children’'s and Sufferers’ Assistance Act of
20127 protects “residents’ choices whether they stay, move, or return”
and guarantees “appropriate financial assistance in accordance with

either decision” in Article 2, section 2. Now a move towards damages

* The correct full name of this statute is: Law for Assistance of Children
and Some Other Local Residents Suffering from Radiation due to the TEPCO
Nuclear Power Plant Explosion and for developing related Policies. It was
promulgated on June 27" 2012 as No. 48" statute of 2012.
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for voluntary evacuees based on the original liberal principle of this
statute is required for genuine Fukushima radiation disaster recovery.

As for various types of damages for voluntary evacuees,
prominent scholars such as Professors Takehisa Awaji and Ryouichi
Yoshimura, argue that a comprehensive and holistic interpretation
regarding livelihoods should be adopted and that the pain and suffering
due to its infringement should be broadly recognized”. However, their
theoretical framework and notion are too general and ambiguous, even
though I applaud their intention of broadening the scope of damages.
As discussed, Prof. Ohtsuka, one of the council members, admitted
only nominal damages for voluntary evacuees, even though he had also
advocated a similar comprehensive notion. Considering that many
judges are not sympathetic to voluntary evacuees' damage, I think we
need more a down-to-earth, pragmatic legal scheme for damages.

In this regard, Prof Hanoch Dagan’s analysis of restitutional

damages as equity remedies®, based on Prof. Guido Calabresi’s

“ E.g, Takehisa Awaji, How should We Think about the Legal Doctrine
of Damages for Fukushima Nuclear Accident? (Fukushima Genpatsu Jiko
no Songaibaishou no Houri wo doukangaeruka), 43 (2) ENVIRONMENT &
PorLution (Kankyo To Koucan) 2~ (2013); do., The Right to Tranquil Life as
Comprehensive Living Interest and Damage (Houkatsuteki Seikatsu Rieki tosite
no Heion Seikatsuken), 86 (4) Hourrtsu Jmou 97~ (2014); Ryouichi Yoshimura,
Legal Challenges regarding Fukushima Daiichi Nuclear Damages (Fukushima
Datichi Genpatsu Jiko Higai Baishou wo meguru Houteki Kadai), 86 (2)
Hourrtsu Jmou 55~, esp.56-57; Yoshio Shiomi, The Construction of Damages
Principle for Fukushima Nuclear Accidents: Following the Intermediary
Guideline etc. (Fukushima Genpatsu Baishou no Chuukan Shishin wo humaeta
Songaibaishou Houri no Kouchiku), TAKEHISA AWAJI ET AL., RESEARCH ON
Fukusuima NUCLEAR AcCIDENT DAMAGES (FukusHIMA JikKO BaisHou No KENKYU)
(Nihon Hyouron Co., 2015) 106~.

% HanocH Dacan, UNjusT ENRICHMENT; A STUDY OF PRIVATE LAW AND PUBLIC
VALUES (Cambridge U.P., 1997) 12~is his harbinger analysis.
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taxonomy of property rules and liability rules® is thought-provoking.
Likewise, evacuees, when they decided to move to avoid radiation,
should be able to claim various damages to support their new life,
including (a) housing and furniture costs, (b) expenditure on getting a
new job, (c) educational costs for their kids, and even (d) travel costs to
go back and forth for their family gatherings, as specific remedies, in
place of ‘restitution to the original state’ (natural restitution
[Naturalherstellung] in German), because new life is its substitute”.
This type of legal scheme of damages for evacuees is more concrete,
pragmatic, and down-to-earth for their new lives than comprehensive
emotional damages. Notice that damages mentioned above are much
broader than thrifty actual expenditure. Of course, their pain and
suffering due to their mental stress and the forfeiture of their

communities can also be requested.

C. The Health Effects of Radiation

The evacuation zone is shrinking due to efforts by the central and
local governments based on a biased return policy and splurging on
decontamination. Given that they are trying to signal the end of the
Fukushima disaster recovery, it is ironic that serious health effects due
to radiation are now starting to emerge. For example, the critical
health situation among Iitate villagers now living in the Date-East
temporary housing was disclosed when I went there in fall of 2015.

As is already much discussed, an extraordinary increase in thyroid
cancer patients has been found through the prefectural health checks

of limited children in Fukushima and this ominous fact has been taken

% Guido Calabresi & Douglas Melamed, Property Rule, Liability Rule, and
Inalienability: One View of the Cathedral, 8 Harv. L. Rev. 1089 (1972).

7 This idea was first described in, Yoshida, supra note 13, 2240 HaNgED JHoU 7
~ (2015).
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(Thyroid cancer check-up of Fukushima children) (from The Japan Times) (May 13",
2016)

seriously by some epidemiologists such as Prof. Masahide Tsuda®,
even though influential medical experts committed to the government’s
policy deny the causal link to radiation. The Fukushima Examining
Committee issued an Intermediary Report, which despite 116
confirmed and another 50 possible cancer patients among the several
hundreds of thousands of Fukushima children, results 30 times the
national average, still denied causation®. Local residents should talk
more openly about their diseases in a communal setting. Frequently,
Fukushima sufferers have been more dispersed and solitary, but they
should not be discouraged from discussing their health problems due
to prevailing climate.

The main criticism of the intermediary guideline issued by the
Nuclear damages Conflict Council, was that they focused on the
‘evacuation’ as the typical image of Fukushima Nuclear damage and
followed the precedents for automobile accidents, where physical

damage is more salient®, and the fictitious feature of this application to

% For example, Masahide Tsuda, The Increase of Thyroid Cancer Patients
in Fukushima: The Brute Reality and Its Cause (Fukushima Koujousen Gan
Tahatsu no Genjou to Gen'in), 879 SEKAI 87, esp. 98~ (2016).

® For a critical comment by the International Association of Environmental
Epidemiology, see, Mamicur SumveuN, March 7™ 2016, p.28.

* For one of the earlier criticism of this strand, see, Osamu Saitoh, Modern
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radiation cases becomes obvious when we consider the arbitrary
shrinking of the evacuation zone by the government, the unreasonable
neglect of voluntary evacuees, and the unscientific standard of 20mSv,
which is unsupported by the world consensus under the Linear Non-
Threshold (LNT) thesis®. This likely influences the related
adjudications.

Within this twisted situation, ‘health effects due to radiation’
should be the core issue for nuclear damages and it could be argued
that we can only see the tip of the big iceberg when it comes to
Fukushima. A new theory of causation based on epidemiological
studies of radiation and new responsibility with regard to exposure to
radiation, incorrect information and maltreatment will be the next
crucial agenda in the near future.

To challenge the oppressive administrative scheme and overcome
the fictitious notion of damages that has been produced, a spirit of
‘rebellious lawyering™ will be helpful for the practicing lawyers of the

desperate evacuees.

D. The Problem of Communities
In terms of communal living, Fukushima’s situation is miserable.
Evacuation and associated disputes have resulted in the destruction of

community ties and many evacuees suffer from solitude and related

Challenges for Pain and Suffering Issues (Isharyou no Gendaiteki Kadai), 74
Sumou 156, at 160 (2012). From the Council’s side, they followed the legal
scheme of damages in traffic accident cases, such as pain and suffering and
lost profits, because there had been lots of precedents that can be applied.

3 Under the LNT (Linear Non-Threshold) thesis, radiation under 20mSv cause
health effects as a matter of probability. Thus, as this is related to population
density, health damage in the Fukushima case might be worse than that at
Chernobyl in the future, especially given the current situation.

* GerALD LoPEZ, REBELLIOUS LAWYERING: ONE CHICANO'S VISION OF PROGRESSIVE
Law Practice (Westview, 1992).
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mental/emotional distress. An additional budget has recently been set
aside for the construction of recovery public housing enabling
mandatory evacuees to maintain their community ties®, but there are
no similar efforts for voluntary evacuees.

It's a daunting task to alter this situation from the relational
perspective and it might be outside of the lawyers’ field. In the face of
many solitary deaths after the Kobe Earthquake in the mid-1990s,
community housing was strongly promoted in the process of disaster
recovery following the Niigata Central Earthquake in the mid- 2000s,
most prominently by Village Mayor Tadayoshi Nagashima of
Yamakoshi Village (now merged into Nagaoka City).

(Mr. Nagashima, now the congress person in charge of disaster recovery, at the
10" year memorial conference at Nagaoka City) (October, 2014))

However this lesson has been forgotten in the aftermath of the
East Japan Earthquake and the destruction of communities has been
exacerbated in its aftermath for the last 5 years. In the case of the

Chernobyl accident, communities could be maintained through

® For example, NHK/ETV Series, “Residents of Shimo-Kajiro Recovery
Public Housing (Shimo-Kajiro Danchi no Hitobito)” (February, 13" 2016) dealt
with the recovery of community ties in terms of welfare/wellbeing among
mandatory evacuees from Towns of Tomioka, Ohkuma, Futaba, and Namie.
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collective evacuation. Comparisons of these two nuclear accidents in
terms of community building should be done and this is my next

research agenda.

I ELEE ZANB

~ i kRIEDS 10 F\ bELESHEREVTE, BLEVIE~

(The Disaster Recovery at Yamakoshi Village within several years. Unlike in the
aftermath of the Kobe Earthquake and the East Japan Earthquake, there have
been no solitary deaths there.)

(Some pictures of exceptionally communal lives at Date East Temporary Housing
for litate Villagers. Despite the friendly relationship among temporary residents
there, considerable number of them already suffer from health problems due to
exposure to radiation at lidate Village.)
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Problems and Challenges for “Voluntary Evacuees” with regard to the Fukushima Radiation Disaster

(New Buildings at the Lower 9" Ward in New Orleans) (January, 2013)

V. Ending Remarks

Professor Mitchell Crusto has recently conducted a legal and
political analysis of Katrina ten years after the tragedy and argues
that there was little morality displayed in its aftermath®. I think
exactly the same thing can be said about the aftermath of the
Fukushima radiation disaster. All of the evacuees from Fukushima
have been displaced from their home and should be considered as
vulnerable victims, whether their evacuation was mandatory or not.
However, the tension, conflict, accusations and contestations among
them have increased and deepened their mental distress as a result of
the unequal governmental support offered to them, as this paper
discussed. On the other hand, in spite of the large scale of litigation by
more than 10,000 plaintiffs against TEPCO itself, no one among
TEPCO staff and governmental officials will accept personal liability,

merely by shifting the financial burden onto ordinary citizens.

# MrrcrHELL CrUSTO, INVOLUNTARY HEROES: HURICANE KATRINA'S IMPACT ON CIVIL
LBErTIES (Carolina Academic Press, 2015). See also, do., Hurricane Katrina’s
Tenth Anniversary: Its Impact on Civil Liberties Today, 79 (2) THE BoOULE
JourNaL 4~ (2015).

667 (4-401)1289 [26]



Article

Furthermore, most of the trillions of yen in the disaster recovery
budget being spent on public works, most prominently for
decontamination.

In this sense, in Japan too, the vulnerable victims and their
constitutional rights and liberties have been systemically abused. As
many people in New Orleans were forgotten in 2005 and after, millions
of residents in Fukushima have been neglected without any correct
evacuation orders by the government and left exposed to high
radiation in 2011 and after. Thus, we have to take a new type of
broader responsibility seriously, from the public, moral, and social
perspectives. A more interdisciplinary approach is urgently required
in order to develop a holistic solution to improve resilience in these
broken communities, one which recognizes both the importance and

limits of the role of law.

[27] 667 (4-400) 1288
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* Ulrich Ziegert, Vorsatz, Schuld und Vorverschulden, 1987, S.197f.
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EALEAFEO BN AR T, 175 L BEiER ) ORKFEEA, §74b
b TRRBEROER L L TOITBRIZBT 2 FRAFERA] 23245 5
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ZAXTLRET %2 < (§ 20 StGB) LR % FAT L 72 MR B OfT A4 (TH LTI,
HEM 2R 2D TldA . R TOIE (§ 63 StGB) ZMmaHT 52 LA
T&X5DTHh5b,

1. HEB
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DG EFEEDIFITT SN T WD, HEZIE BT U521, RIS
7R TOINR L L AT, 7T a— Vi, SEYhERE I3 5256

! Meier, Bernd-Dieter: Strafrechtliche Sanktionen, 4. Aufl, Berlin Heidelberg
2015, S. 269.
% Ders, (FuBnote 1), S. 269.
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WL T, il Lo TR SNABREOERMEN, FEITSNIATEH, RODEEL
AL LT, PMENDITH. €L TRIROBE L NG Y AW TW 2T
X520V TH S, FFE25OLE Hlz T WHIEHNE, B4 2 8E (5
AR TFUMENDITHO [EEW]) 2B 24 Oar e OBHRIZEE L <.
Z L CRHROHE (B 2 1E, Wit 2 &1L T 5128725 TOHM) B LT
ZEEINRIER SV DTH B,

2. HERRLSOIEHY

FEHERIC BT, ERBFFOIZCE (§ 69 StGB) (3Mtiz5 | SHL T o
ELHEICRIE SN AUHEREN S TH S (M1, 25MH), 20134EDMS 4
KIZBWTIT%E HD L ZOEEGNRI DI &R LTS, 20024 LU 0 E iz

SRR B VTR E 512 2 DD RIS B0 B OFE O (&)
WREEE2050) & R ORRF O < B GEFRMFIE415) Th B
CHEERERICES X, AIEAEO WL, WL Ch EE S g
bwn

® Vgl. BVerfG NJW 1995, 3048, Sinn, SK 2015, § 62 Rn. 2.
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20134E1213941230TH Y, TNEFTORETH 5722 L (K1) D
£ BBAMER A EORRBERGEN 2 b D& 2 2E T RBEIE S %2 T
BT E LV,
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1 :2002%Fh 52013F % TOEERRFIECE (§ 69 StGB) % S ¥R 4R
Quelle: Statistisches Bundesamt, Fachserie 10 Reihe 3, Tab. 5.5; 2002 — 2013.

BHIZCEZ ) WG OERMEICHAD AU, AR TOIE (§ 63
StGB). ML B BINE (§ 64 StGB). 7 & IR (§ 66 StGB)
TOWED, HEERFOIFE (1) LHELTEIP W Lid, B
ELOTIEZ (M2)7 MR TONEI RO EELAROWTTHY
CHAETIEIAGMUEZRL TV S &A%, 200247 520134 12 20T T DR HE
MPOHHSNIT o T b 2002FEOF S EAT15324TH D . T OFT1£2013
EF CHBICER L, MW%’ELTméO:ntuﬁ%%:\ﬁwr%f
OWEDGHAZZ OB TREEL TWb, DS L s hii7220084E 12
14 OAFSEHRZ 2T, mEE sk L72h%, ENDBEIETRELTB Y, 2013
AEIII8I3MH T, IKEFLER L7 BEDVR LWV E W) T & T, REEBEITHE

S AR AT I SN EE AL BB WIE, AH T S G RICHR T 23T
S TIEICL VR HEE L U%‘i%)\o
" Meier, (FuBnote 1), S. 279.
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2y 201341332 TR A RS L TV Bo BHBE OGS IZ L HITIREE (§
68 Abs. 1 StGB) k3D (§ 70 StGB) &\29 2 DDIEEDMS X, FE
HEHIZBWTIHIZE A CEETIE RV, BHEIC XL VITRES B o8
13200245 % B & ZHT (2574 H4A8F AN & 21T 72) CTE)WTH D, M.
R E RO NZHID L ETH VT WS, LA L. 20024 D137#: 20 5
013FEDE2UENEFITHA L TB Y . FHLTIZH-> T b,
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Quelle: Statistisches Bundesamt, Fachserie 10 Reihe 3, Tab. 5.1 (§ § 63, 64, 66
StGB); Tab. 5.5 (§§ 68, 70 StGB); 2002 — 2013.

WAEATIC BT A IE (M3 2R E) BGEHNEICL o TRIEN S, il
ELTEHENENIARDLRETE RV, %5, T30S HITOMETLE8E
AoMeHc o< boTh Y h, BEED Nz, BEr -y F oM
BICHEDL G FOBEWOPITBBEL TWAEDTH b, I OEWIIIFMFEET
OWINEZ B R IR 5. T ORSOGEHERIIE - TZW 555,
AR DT BAT DRI, 20004E 04096 A A 5201245 D750 A & B & 20 |2 18

8 Meier, (FuBnote 1), S. 367.

Jb:67(4-355)1243 [72]



mL<wz, il Ffé IAFRE R OPIEERIIE D LT b MR
oriE. B & o TS DIFHEIE DT PUTIZ 72 B o FEIGHED

IO tiﬁﬂ\\Tﬁm DR (K2 % B X) ol & FEihea

TOWEM OB, I E L (20134 : 3819A0) 25dn 415k (20134F :

24571F) % EHl>Twb 00, TFNENEELTWVD, 2O L) eiUo&
. BES L, BHRRETIIEL LD 2E L V) S ICEVIEIM & % -
TWEZEICHRT 50 BWIEIIBICE L CIIREEE TEI N TV 5%
DNE LSO E D %\ 200042 520104 F CHREEEIN TV L ED
BUI219A 0 5| D536 N F THEFEN 2N RS bz, T ORI REE

BEONAEMHEOEZZRLTWAEDTH b, 20114ED H20124E 122 TOH S
AL, 19984 1 H31H AN REE B OB T 2 A OMFIZ & 51040
EZMBEINHEEL, 20T TE L7225 snzne LzIMNA
Me#HIFT (EGMR) OHFI 30 < HUR L IR L T 5%
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—o—563 §64 —0—5§66
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Quelle: Statistisches Bundesamt, Fachserie 10 Reihe 4.1; Tab. 1 (bis 2012);
Statistisches Bundesamt, Strafvollzugsstatistik: Im psychiatrischen
Krankenhaus und in der Entziechungsanstalt aufgrund strafrichterlicher
Anordnung Untergebrachte 2013/2014; Tab. 2 (ab 2013).°

¥ Urteil des EGMR vom 17.12.2009.
1 Zahlen nur fiir das frihere Bundesgebiet inkl. Berlin; 2000 und 2001: Zahlen
aus Rheinland-Pfalz stammen noch von 1999; 2009: Zahlen aus Rheinland-Pfalz
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BHEICL DS SNATREEIRLR Y, BEICES TREER (8§ 68
Abs. 2 StGB) I3 FEFHEH CTEELEH 2R/ -LTwE (M4E2R L), T2H
FECIHATIRE B A SN FEOBUIREFI I L T b 2 &5, 20144F
IEATIRE B A S 72 B O 81336706 A2 L. 20084F 7> 5 20144 12 413 T
13K950% DB TH ) . T NIFLD L ZABEEER L TWAY, 20084 LI,
ITREBEICHT2E N Y ORESIRINS L )12k o7 Lol &MD
FAVREHESEEICE D FEDONTIIV ST T, FHLZEREHIRER
TWA DI TIE RV,
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Quelle: DBH-Fachverband; http://www.dbh-online.de/fa/Zahlen-
Laender_2011_DBH.pdf und http://www.dbh-online.de/fa/F A-Zahlen-
Bundeslaender-2014.pdf: ab 2008: Gesamtdeutschland.”

stammen noch von 2008; 2011 bis 2014: Zahlen aus Rheinland-Pfalz stammen
noch von 2010; 2012: Zahlen aus Schleswig-Holstein stammen teilweise noch
aus 2011

LR o REETLE B 0 5612 X B, http//dbh-online de/unterseiten/themen/
fuehrung php?id=654, zuletzt abgerufen am 27.01.2016.

2.2000: Nur Zahlen aus Niedersachen, Hessen, Berlin (Erwachsene), Hamburg
und Bremen; 2003: nur Zahlen aus Niedersachen, Hessen, Berlin (Erwachsene),
Thiiringen, Hamburg und Bremen; 2004: nur Zahlen aus Nordrhein-Westfalen
(NRW), Niedersachsen, Hessen, Berlin (Erwachsene); Thiiringen, Hamburg und
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1. FBHERRE COINE (§ 63 StGB)

AR COINE L, REFTRED OIRE (§ 21 StGB) T. 5\ id, FT
HERET DIRFE (§ 20 StGB) TH#BATA X FEIT L. TOREOZZOITFE, &5
WCERRITHEIT) S TFRENDITHEEMRE LTS (§ 63 StGB)-

(#7174 ] (§ 11 Abs. 1 Nr. 5 StGB) & i FHE S h-aid & <ok
Rtk O/ SHERE LTV b, TAULFAEIC, BEEEAETRL VB
FERHIRIE (§ 24 StGB) 12b H T FE 5o ZAUIH L TIEIT A HBEATE
IFEETIZ AW (§ 15 StGB), fﬁ‘"@ﬁﬁ%u-«rﬁw LTw5Z &k, BEEm

IHEESNRIER LT, REEMLRIFEETE R L TEED L &3
LN T kI RV ¥z | | N Q) BN 1 N 1 s S ;tf%tcw“‘o iz, /T
R B 2 WIZIRERTRD P EMIC b 2 Mo B0 CBE720, 1L
BHREBINLY,

R OFEMZETIE, FEERNE OB B 217 A% ORFkOT
BORTT 4 T TP EENLS, BERLZEELRITAEOTH &) B
ADBEHOFZ & RILDEEOFIZE L O THELR, 4 D7y — A 2B
7z, TRTCOBHEFMT 2B EZ AR E 350 FHIFTL635 08 H k)
SEBMILTRZ T Z BRI L T3, 22Tl Pl SN A EEOE L, ~Er
HIRAERANOE G R TSN DT EOHENTRA S b HFIZ X
WAEIET B0, THR LR CIEARTS T, [EEOZERME] 24

Bremen; 2005 und 2006: nur Zahlen aus NRW, Bayern, Niedersachsen, Hessen,
Berlin (Erwachsene), Thiiringen, Hamburg und Bremen; 2007: nur Zahlen aus
NRW, Bayern, Niedersachsen, Berlin (Erwachsene), Thuringen, Hamburg und
Bremen.

¥ Heger, Lackner/Kuhl 2014, § 63 Rn. 3.

MGt o T A FRET RO 123524 L o 645 L OIXBINTDOWT, I I
FEBBE &\ ) B CTOIR R 7V 3 — WAKEE 72 LSRR PR AE & 13X
B S NDREMOEEL635IIBNTERL TV 5,

Y Heger, Lackner/Kuhl 2014, § 63 Rn. 8.

' BGH 5 StR 626/91 StV 92, 571; KG Berlin JR 92, 390; BGH 4 StR 6/08 StraFo
09, 164.
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L L TWwBY, 1TBHOBMOIRE & G B ORERR 2 BE T, FEITS
NIAT A E T ENDATAPITEE ORI B OIREIZIED L v ) BT
FAELZ T NESR 55w, AT 2TALEDOERIEL V) HTIE, a4
WEARN M 2 D — A, BIZIERENOFFVAIZBWTHFIND A RE &
BoTwh, &5 RBIZINSMBONEDTEMLA D 5 & L TafidBobh
T Moo FURIE AR 7 BAAR & X BNSAE A AT A D S 4R 5 O T635: 135
&N LT 2% [1T5% LATHOSEEHE] & I3AT A %H OBUE O A IR %
MEWTEGICE 52 L %ﬁéﬂtﬁ%tﬁ%@ﬁ%ﬂﬁ?éﬁ%ﬁ%m%bfﬁﬁ
DEBERER T 5D DOTHRITIUI RS v,

TR BN & E-EMHDH D & 63FRICE DBV LEL b, WiroH
HIPMBO TETEHETE LA I ClINEns, RFFELEOHBEICE S
A RTESIEENF NI H 7257 TN ED bR T D (88 24
Abs. 1 Nr. 2, 74 Abs. 1 S. 2 GVG) o AT E BV THEREAOZH A Thh
AL B2\ (§ 246a Abs. 1S.1 StPO) . $EFENTH R DR Y TR S 0B
BTy TICEEEOMEMZ 117 59 (§§ 80a, 246a Abs. 3 StPO), 2 F D

FHOMHT & ABA T, PEHEOEBIIKL L THMEDODOBEIT 2 5
n@i&%&w@f@%<%8mswmo

. B COINE (§ 64 StGB)
R TOPNFIIE, TV a—VERRZOMOEY % BEICENT 1
BT ATBBEDNHNRER Y, ZRW 2, S 5% IERRITEOGERENE
5 (§ 64 StGB) o Z DAL IEEDHEAND T BARI 2 RIAAH D 5

" BGH 1 StR 603/92 (LG Hof) NStZ 93, 78 und BGH 4 StR 269-99 (LG Bielefeld)
NStZ 99, 611; BGH 3 StR 27/09 (LG Oldenburg) NStZ-RR 09, 169.

% Schéch, LK 2006 ff, § 63 Rn. 101.

¥ Pollahne, NK 2013, § 63 Rn. 70.

% So Meier, (FuBnote 1), S. 320 f.

2 Z o, #/IE Pollihne, NK 2013, § 63 Rn. 81 ff,

2R HER A HEEIC & B RiEI8964 T mRFH: oA A7 S s HER
% (§ 1906 Abs. 1, 2 BGB, § 23¢ GVG iV.m. § 312 Nr. 1 FamFG)., &% Lo
I, R EBEDOZOOREIZET 2 Mk (PsychKG) &M O IE
WZHEDD 5
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BT ED 5N S (§64S.2StCB)?, ZOIED LRIZERI & LT 24T
» 5 (§67d Abs. 1 S. 1 StGB)%,

M) OB X hHERLKREICHHE LY, TEE L, LHENLFREICES X, b
B, TS L D EE S NZBRWEBIT, 7V T — L F O30 % IR
T22LThHb, ThE Bk~O Ty b= L BER W) BERTO—
SEDT Y PO VOTELE G LMK TR Y 5%, BHEIC LU TV
T VREY ORI L EEIMERELYE L, FERNEZEKT SE256810, #@F
DOHFIIRED 5N DY, Mo E TS (§ 20 StGB) R REFTAED (§ 21
StGB) ¥ A DA% L, fTHEPEEFMHEIOBAEICLREN) 2, (&
F7) AT ADHENIRE CTITb b, 20Ok TcroM I L) | EEN
LRSS LETH B,

FEIIZZF OGS E R 57203 EHERHC BV THIED7ZDI2E8 574 5
FERGEFATEBDFETENL FHUPLETH 5, HERONEDSHE L IZE
%) BHEE CORBEII OV TOMPOBICSLEL SNLZEBREOREL D
o TR L TV Ao B CTONF LR R BER 2 H 5 (§ 67d

BRI L D TEOBIEEIC O W T EIEE ST BVerfGE 91, 1 (27
f). R &,

#'§67d Abs. 1 S. 3 StGB &, BRI » CHBHZGS O S n-Hl %
ZLET A5 HHIT SN B GEITIE, AT OMM S ENIEA S AR
D, EMONELHEL Twb, ZOBRT. 3EE2 568 EEH & FE
W S B EEH iR T OB S T, BTN O —FRIZ L5312 J5 3T > T
TENBITRELLRVEWV) ZERRELZITNERLAVEWVD § 67
Abs. 2 S. 2 StGB IZEBENRIZ RS2\ Z0 X HIC L TR TORY
INFERET S NARIER SRV DTH 5,

% Schoch, LK 2006 ff, § 64 Rn. 45 £, 56 ff,
*IEEOMA T ~TNEF S IR & FAG M. B, BaAl. shisHIc &
LIy rF—WRIER ], —ZE03EH, HEEHX %20, van Gemmeren, MiKo
2011 ff, § 64 Rn. 18 £ % 5 ko B & 1R WIRTERE (72 & 213, 7 — ah#)
13645 DA S 13RI Do

7" U.a BGH NStZ-RR 2011, 242

% Nedopil 2007, 113 ff. I3FMZ 2S5 2 L2 XD, HNENE. A%, K50
EHABRDBOLNDL LT 5,

® Schoch, LK 2006 ff, § 64 Rn. 51.
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Abs. 1 StGB) T, REEFEARZ LD LITALRINT., o TEREORE
MEL THHIHEN TV LY, FARICEREORE D 2 D05 A E % 2T
THESIN TV DO T i STV BRI 2 R H % D T645 D[ fakk ]
OMEEPH1E635%0 [FHME NS ] OME L) SICEEOZFAREIE 2T
WA, BRI EAND 557 BAA (§ 64 S. 2 StGB) 122 T ERHIFT 1L RHR
M2, 2L CEMAEMIC, THRHOINE TORBICHS L, BLOFEKW, O
HAREREICHS L, BEIC & o TEMEBIC L 20 b 63 (hB) T4
ZERTETH L2 EI PP E2H L AT RS2V, 22 TIREEICE
WOV ENTEROMFEOBERMDHEE SN0 TH D%,

TR & BARN 2 iR O HaA A & ) BITRASRRD SNz A. 2T BT
. BATHEIZ D b 53, WO e & FITMIRFICB W TOMR, S LIE
ZTH LW, STHEFIZZDOEIIOVWT3O0FEFA I V-T2 B L7, 1
W2y TaBEFIORGANEN, 212, EHRERONENITEE, FLTE
312, NEMEEDITAB TH 5%, BMERONAE L B ) . KEHIFT (§ 24
Abs. 1 Nr. 2, Abs. 2 GVG) 23254 ffi ik CONE D720 DS OWMER H ) . 2
CTHEEEADYLIEL 225 (8§ 80a, 246a StPO) .

3. 3. RREETOIVE (§§ 66 ff. StGB)

e BE T ALSY (88 66 bis 66¢ StGB) 1. HIEDHIE Y AF 2D [ VT 4 <-
TIAF]THA, TIIIERBTREOITAE % R CEERICEEST S 2
ENTE, BRRITAZENFT HUROW 21T, BEALIBTITE L k4 fa
Bt x> 72T BE D L ALOREERTL I EIZET D,

IS 7 o TIREE B O KITFRIIBWTCRBBE 2 25 22 L,
BRI AMEFHIFT (EGMR) (REL 2 2H) & B A v #EEEFEHFT (BVerfG) @
FEHTREHHICE YD L LEWA/WITIETITEENLS, T L) By

% Schoch, LK 2006 ff, § 64 Rn. 86 ff; Fischer 2013, § 64 Rn. 15.

3 Meier, (FuBnote 1), S. 335.

% BVerfGE 91, 1 (26 ff, 30).

¥ BT-Drucks. 16/1110, 13.

* BT-Drucks. 16/5137, 10.

% BT-Drucks. 16/1344, 12

¥ 2RIz oW TEEMIZ Kinzig 2010, S. 233 ff; 3T 0 WM A ME F 4] Bt 0 )
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BEBEHUIEAT T b, 20134 IIE ISR T L7z SEEEFBORE % SIEERK
HFTE201 L4E ISR EEBEOLBOREIZBWTRELLY, Fhz I, #
LEBEOBATOHI ML BT 2 BHFAOBITL O T KBl S Twnine
WD THbD, ZOEFERDIREL FIHT 5 72018 B L OO FEEH
TG L7zo BIONLEF L E D b5  FERITFRI 7 J718) (§ 66c StGB) % #1
SELE MO EEIRREEES & SHEOMICEFR SN o+ EBT 2
72O SRR R g % L CRBIRICA T 5 L) e 2 Hm L 72%%

BHECTH DI WHED R OB Z W2 b DICLTW5b, MiHIC
)&, WEEBIE3OOHEDD L. BHOFE OB 5175%E DA FEH
KB LT, E2RERO 2 WITAE OB RILEOAFEHIIKE L T, AR
i OWA (§ 66 StGB). Z LT, FIRHTICE L THEMSEA L TW iz
e BT 24 (§ 66a StGB) . WEIZ, MM TONEL#Z LI L
B L CHEMICH AT A5G (§ 66b StGB) TH %,

3.3. 1. XENREREESS
DB OB 51742 (§ 66 Abs. 1 StGB) 124 5 v Tl A fivy K.
EH. B CHEHE (S. 1 Nr. 1 Buchst. a). & 5 W IdZF Do 2 E AR50

EGMR vom 07.01.2016 (Az. 23279/14) i&. NA Y OILFEHI L D ESIEDRE
Bl 2 M RAIIER T A HIBTICE R R E L 52 Tnb & LTWwh, BIINAME
FHPFTE LIS B TUIRINAMESH O 5 5 (HH L RE~OHER)) &
B 57 4 GEEEZ T IUITEME L) EK DO TV v, FioREE 20§
LUBERIRBER R INDLIOTH D00, BEBFRIIBWCOIHEDIE ST
LZOTIRZVEV) L), FREIREEEOEREEZEF ST L o7
DTH b, Z I 2\ T it http//www.ltode/recht/nachrichten/n/egmr-
23279-14-sicherheitsverwahrung-deutschland-zulaessig-rueckwirkung/ (20164F
2H7THF = v 7) 2=,

5 BVerfGE 128, 326; 2% a5 | 2 #1189 7% 013 Hoftler, Katrin/ Kaspar, Johannes
(2012): Warum das , Abstandsgebot” die Probleme der Sicherungsverwahrung
nicht 16sen kann. Zugleich ein Beitrag zu den Aporien der Zweispurigkeit des
strafrechtlichen Sanktionensystems. In: Zeitschrift fiir die gesamte
Strafrechtswissenschaft 124 (1), S. 87-131.

% 201346 H 1 A & Y HifTo

P YIRS OB TR OPITIZ DO\ T Bartsch 2015, S. 51 ff.
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AT A LETH B, FOMOIFICERLIBETE L IE. BHTOREY D
< EBI0EL EDIBIRZ T ARG E 4 Y S HITIEICHE SN RET
FEEALOIFICEVEHLSAE LS bOTIREY ., MEOBREAICEE S
N72LDOTRIFIUER 5%\ (S.21V.m. § 12 Abs. 3 StGB)*,

ARG L LTI HITMETAE LD DR b 240 Lo Bl
I 5N HIREIR (Abs. 1 Nr. D®E, BEDITHICL VLR LD 14
VI EoHHEANZLE Sz 2 2D 4 OFiEF (Abs. 1 Nr. 2) 2B TH %o Hl
B2z 2N 5EL ERBL TR AIZERINEZ VY, L2L. ZOMR
WEMEIESRIC & o TIEISEICEE XN TV 5 (Abs. 4S.3), F72. ITHIEED
WM b EE SN\ (Abs. 4 S 4). TAFIX. A &b —2DW R DITA
I2E Y 24D LoBEBE ST, H5VIZHEOR CERMED G OBITE S
FTWARIFUE 2R 5720 (Abs. 1S.1 Nr. 3)Y,

SR 7 BT TV AT R L ATH O WG 2 A REHI A © A EE AR
FHRIICE L CESINDERGILFEEZTLEDIMT ) RO 012, AT
BT AR LTRBRTH 2 L) 2 EHH S TRITIUEZR 5% (Abs.
1S 1Nr.4)o HWREEIZT#)E LT LI0RITENEATAEZIRD T CHE
HRIREIPE M IN TV D, 2RI NE. COWBOTAE L. ki
HNZABTAT AN L RIET B 20, R ARV 72 W O 72 D12 ORI IBSAT A
AT) 2L BN, 2T E K ICHIEOERAY D Y . TAORERYE D Bk

O AR 1R 7 ER. 2088, 28%6. EESHIELL, EHFEOZFNFNOREK
Pt

1522 0DHEBIAUE DFT A EHER (Satz 1 Nr. 1 Buchst. ¢) & BIFRT 5,
BT, FSE1 X1 5 aBLbDUIITA T BH & 3 2 TIREB P oIRRE
& (§ 145a StGB). #5212, 323a 4:I2 & 2 WSk D 72 A TOMETIRAET, A4S
1015 aFdbll kb EETATH S,

P oEn, BREE B ICE R RIS S (§ 253 Abs. 3 StGB als Straftat des
20. Abschnitts) (ZI3BH & nzev,

B SEOATEIZENE BT T X,
*HEE1IELIX3IFTOITEZIT AL, FA SN R Z oMo B
DR ELEINS (Abs.4S.2)0

S BGH NStZ-RR 2009, 11.

“ BGH NStZ-RR 2009, 11

67 (4-347)1235 [80]



. BOMEETISRUML TV BILEDSIIEL 05, 21 Th, R & R
THEZEEVIBE AN T = VIZOWTII G BAWL ESEET A, &7 T
AT E A RATA ERFIM SN LT 4 & OMOMEREZ RIS 272012, HE
A2 AT S AT R 5 v, BRI AOEROREIL. K
BEONFE R ZEMMHE TONE LY SHATH VS, Lo T BEMH AR L &
ARz sn, FAHIE LT, BERIZOVTOAGEN 2 EIND (§12 Abs. 1
StGB) s WD 720 ORI EM: & FEMEMHH ) & R B A h L5
L b,

ISR LT BIR D&V ER ZAIEE (§ 66 Abs. 2 StGB) O¥fE. R%E
EEGSIIEEN 0L 25, WRWBLE T, ;h%mﬂ%% J1HE1 5
@%‘Dﬂif TED EOHBRICY 722 3OOBRITAEIT> T L LEND

o HIRHPIN 2 SND D, BEEBESHEEL 2 5HEFREX BTN
HREND L, HPFEHLZZ L1222 Zooskts LTk, 32050
JEo—oTh SELULOHBMPRESNZZ EDREE 2 LY, 22 THR

2R BATAEOERIEICE T 2 HREOMRILIFIERR RSl % 5
7,

kR I IR R PEEN DL, FiED ) £ 7021 Z L T2 2D174
717 o wa:ﬁ%%‘ (Abs. 3) DHETH Do TOL Y HHEFMTOHSIL
MAOIEE & Z DD IIEE IOV THEE N TV S, 2 TIIESE (im
Sinne des Abs. 1 S. 1 Nr. 1 Buchst. a oder b). B, £V E, (tEE. M
WPLH T 5 W0 I (88§ 174 bis 174c, 176, 179 Abs. 1 bis 4, 180, 182,

" Meier, (FuBnote 1), S. 352 f.

B RS 1EL L4 5B A WEEOR, SHRNEEL B,

RIPSE 34 tc%ﬁ?%#f* & RETBEOMER 7 B (8§ 176, 176a StGB) @ & 9 12
ELWERREAICIE. BELGSONRE %5, BGH NStZ 1988, 496 und
BGH NStZ 2010, 239 (240) R X,

D665 2 HIZ 1 HICH T AT ETH 50 AN TIEDSFHHTE RV
G 2EPHEHATESLZL12% 5 (vgl. Abs. 4 S.1 StGB),

%! Kinzig, Schonke/Schroder/Stree StGB, § 66 Rn. 51 m.w.N.

2 AH—HDOEHIZIZREY %, vel Kinzig, Schénke/Schroder/Stree StGB, § 66
Rn. 54.

% Vgl. Kinzig, Schénke/Schroder/Stree StGB, § 66 Rn. 55.
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StGB). FAZLIBETE (8§ 224, 225 Abs. 1 oder 2 StGB). & % W EHE OWET
JUIE (§ 323a StGB) AYEICHITATH & MM THIEE 25, SroD5ticl
LT, # 1 0FFBETII 3EL LEOHHM (Abs. 3S. 1) ORIE T, 2%
BIBETIZ 24E L LD F TR (Abs. 3 S. 2) 2T AHIE D%\ 2 20T B> T
RBY %,

AR R RE B TN BHIFT 2543 5 (8§ 24 Abs. 1 Nr. 2, Abs. 2, 74 Abs. 1
S.2GVG)o

3.3.2. RREEDER (§ 66a StGB)

BROEREEBL 2 OOFHEDIFHE 5 5. RS, HIRHPOR T
TIEAICH T 2T BB OERIEIIFR AR WA, ARNELER T s T
LINI T PREFEED D HThH DL, TOEHIEIL. Fhw ., PG R
D, COHW R ZROME, TabEHBEMOBITORBKZOIREEA LKD)
T8 2 HHFTICEDTWS (§66a Abs. 3 StGB) .

WHEOERIIOVTIE 2 DOFBFESHIE SN TS, FHIMPHEET 2
KRB DEAET B (§ 66a Abs. 1 StGB) Z & AT, TFHE LI, HIUGE
HL66% STHDOEMR TOZOMOEHRAILFEDGEL b, LoT, TOH
BixA 7 < L L RIRD D BITHE LA WHILEDLHN R E 2B, ). JE
FICERBITBET V. BIROGRESFEFICHIILE LR E 2D (§
66a Abs. 2 StGB)*, EARZIUFEEL 34, Sk, Bl HRBECRERE. IE
FHI20% (s & 2408) . 28% (Adkfalade) (233 50058 TH 5,

FHPB AT T 4 T FMEREE L2EE, 2F 0. BHEESEMHNY. F&
MR L CESNDERBILIMTARITABLIT ) S EFTFM SN L5446, #
TFRHRIICBVC, FHHFTIREEEL T L2 LENH S (§ 66a Abs. 3 S. 2
StGB)o L72°L. #FHHFIE. WROBEMHEZHMELL T, TNERELTTIC, K
% BERETHSTHL E LTV 5. ZHIITHIC B A EAME 2 &0 TH Y |
Ty ra— W EREIE VI HTIE, WRICKLT2FMILIIEA LN LI

664 1IHIE, 2HUEOHBHOSVE L2222 LELET S,

¥ 665 2HIZ. 3MWEDITAEAIRET B,

% WL (BVerfGE 131, 268 (286 ff)) 13, 66a 4= 2 HITEEIZAHL
TWwbELTW5,

Jb:67(4-345)1233 [82]



5% Thwz, FHRHEORE ZEASLEL Ebis, ZOHKIZE 1
HEOEHIDAT o

3. 3. 3. E#%MREEEE (§ 66b StGB)

FERRBEIC BT BILE (§ 67d Abs. 6 StGB) DR THAEEH SND &, AT
3 E THREEBEOHEMGS (§ 66b StGB) Z 3%, [INEDHEB & 25T
WOREMREN * BE T IR ET IR T OHRORE S CIEFEL 2\
(§ 66b Abs. 1 S. 1 StGB) @ T, COEENLEL %D, BRM BT,
CofEIE. BEOMIE. 665 3HDERTOZ MO ILITE. &
L0E L HIORNRITALEHE LT, WHHATICBIT 2% (§ 63 StGB) %
BT LD THb. ZOMOXTRITE &1x. BINAEEITT TIC—E, 665 3H
DERTOAITEZBHE 3EL Lo HEMNIZRHE 55 20, Kkt TIE S
NTW2bDTRIFNER S v, EHMLRBATIEIS SR 2ERRILEOT
HIZOWTEWIERMEDS LI L 255, 9, KEHIFHR RO A FRH P % H
LBaICiE, FRNALEE IR, oM BRI OMNELOBRE 72 5
(§ 74f Abs. 2 GVG)o

4. BHOIRCEZEDOEVLS
LD L Tid. MEDEEL (§ 70 StGB) 3FEHEHTIRIT LA LT

" BT-Drucks. 14/8586, 7.

® HHEMRLERE (§ 66b StGB aF.) 3, AIRHHEZT, MEHITLTAHT
MO TEDEHRENHS 2N o 7B 2 NI BED /- DIZREIIEET 57
OIZ20044F12E A E N7z T3 RISEILEEZMPT (NJW 2006, 3483 und
NJW 2009, 980) 1 Z DEHIELZ EFEICAEZ L TWDH E LA, LaL. EBildHh
VF 72N AR T O H) 3 (Fn. 9) OFER, ZONY %% 2 720 RINAMERH
FHidRZEE A G L E X720 T, 2EBEOFmEDMEL R -7-0TH %,
DF ), MEEEGFIIHEEFREI TR BEFRIICBVWTOATFIN
LDTH Ao FRICT TIIHF R LEREZEEHFTOH P (Fn. 37) Tid. §
66b Abs. 2 StGB aF. DHEBZHRLEE X, & 5 IEFHREF (Art. 2 Abs. 2 S.
21Vm. Art. 20 Abs. 3 GG) DEEDH RO SN, EHFENXTHAH L SNTW5S,
ERIGIZ OV TERNE Alex 2013, S. 18 ff.

% 66b 4T — T v SN AMESAY 5 4B L OETEEEFHNC A L T B IR
Y 72 %, vgl hierzu Meier, (FuBnote 1), S. 361 £

[83] 67 (4-344)1232
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BT (ERE23H), MEOEILIL, MESLEENBOEMN 2S5 4
UM EDfEtE AT 5708 T 2 b0 Th 2% ThHIREIESh
TG ETAZ LI TET. Lo THREOHBHE V) EAEDREIZR D (Art.
12 Abs. 1 GG) % THUHT B8k LORETFD S w, DUT Tl
RAFDIL {E (§ 69 StGB) L ATIREEE (§ 68 StGB) I2DWTHLY) EiFL 9,

4.1, EEEFOIE<E (§69 StGB)

RO CBIZL D AHDPERZEOEIRD HRE SN D, EERFF)S
F<EIND L, HRE @R T 2EHK0 R R 50T, ZhDR, HEHHE
T H B & 8 T & WS BHFT RS LRI R, HEiE A E
BT 2720025 H R, BEREFTFIHERMNT SND, KBILEFEKR
ThHhorzh) ., BYESND &, AFROES - LHESEMATE O8EEOR AT
KOHMNAE (§11 Abs. 3S. 1 Nr. 5 FeV)o MA T, —EDITAEEMICIE. #
BHEBDVFHHTOND,

oA, BRI, EERITADETTHHTHSD (§ 11 Abs. 1 Nr.
5 StGB) o ZDOMDSME A IR I THIEREST (§ 20 StGB) DREETH 5.
WMETES NG 2 ERZFLETIERWDOT, FIRENSINT, s Td &
W (Bl 21X § 142 Abs. 4 StGB) . 1TADHBIHE Ol & R 2720, HEjHE
EOFHERDO T CTEITENZENEER AN =)V ERD (§ 69 Abs. 1
S. 1 StGB)o —#&AIIZIE, JUTRAT A DN, FAT. ZOMOEHEILELR D
OOTOIHBEZFHAT L2 L EHEFEINTVLY, LoT, AR4TH. H
ByH 0iln, RO REDEIRILDO M TSI L L 72 a2 AE L7
TR 5 7\, MBERER LI, 72k 2, SRATTRBICE LT, 1TAED
wEROHEE TEREEY Lo Ha1cBo 5hb%,

FEHEMICITAE CHESEZ BRI ARML TV 5D 2 LB IR

% Meier 2015, S. 309.

* BVerfGE 25, 88 (101).

2 Meier, (FuBnote 1), S. 280.

% Meier, (FuBnote 1), S. 281.

* Athing, MiiKo 2011 ff, § 69 Rn. 37 f.
% Meier, (FuBnote 1), S. 282.

k67 (4-343)1231 [84]



bo WRIMNZFE U &I gk, RBOLZEZNET LITHEPTHEINLY
BENTHBY 4 ODMBEF] (§ 69 Abs. 2 StGB) IZL Vi ﬁ@ﬁﬁﬂﬁ‘ﬁsﬁﬁ

ICREOBN S, Thbb, B EOGEIRL (§ 315c StGB) . BAET:E#x (§ 316
StGB), EARLFMOMELZFEL. DIVIEREHTLILE2 )00 LA
DOHFEMBL 5 O®GE (§ 142 StGB) . & L T 4BHET (§ 323a StGB). 21 b
BN EIEHIT723ODLRHITEO—D L DHHETHEL 2556 TH L, Lo
L. 20X gl FodesEid, 4505 E 72137 AE O EIZ & > TRGE
EETH 5o BIZIE, BEJEOBELE A2 2 2 & TREEIET 2 IRESL
B9 2356, MEERECTH > THIEIRIC R 5, HHNIZ XL, o
BRI, . &5 WISEBIIRIRIC X 5 & SN BT, MR 2 AW % 8

EEZOTHIEIRETHS ). sHEOfEMRICE L CTatgikosxuL .
BEEDS VA, 20 L) 2R N EESBO 5N L%, ok LT

k. TV a— VREY OB X BEEED. 0w UISGEO RSN T S
T4 TRMELZRBUT LI L TH LY WEEY~OSMTEE EoHEE
MPEERET BT T TIER L, © LA 178 ETEE D NEDOEREHNA
VEE %57,

W B, & FEENEMDITR EINS &, EREHFDOII S BEOMIPLEL
b G DL O‘/‘/C@ﬁin‘f IV (8§69 Abs. 1S. 2 StGB) . 4
MEND &, HPEEIC LV ERRSREEIX. & TOE T, MmN SEhT 5
(§ 69 Abs. 3S.1StGB), ﬁﬂ%iﬁbwﬁhﬁﬁ@xﬁwfmémwféé
(§ 692 Abs. 1 S. 1 StGB)o ZHIX2 H2 S 5EDM T, T/, HEMEIET S
L TED (§69a Abs. 1S, 1 und 2 StGB)o AL53 & ZHNBE T EHE D
H B BHEACHPHE K & OBIR T EE L OEIRRFOIX < A& (§ 4 Abs. 3S. 1
Nr. 3 StVG) K & L Codiinkl (§ 44 StGB) b & 5. #ilnEk | Tld,
TABLERRTFLRIFLTVLA, 125637 HICh)EiRE 352 L8
TE R\,

% Sinn, SK StGB 2012 ff, § 69 Rn. 14.

7 Vgl. nur OLG Stuttgart NJW 1987, 142.
% BGHSt 15, 393 (396).

% Meier, (FuuBnote 1), S. 284.

" Geppert, LK 2006 ff, § 69 Rn. 99 ff.
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4. 2. ITHREEE (§ 68 StGB)

ITREBII 200N ERH>Twd, Tabb, —HTIREHEIT Y Po—
VTHY, MW TIIHB LE#ETH L, REBEOZODOMOPITE L L R
D ATIRETBHE, [TAERRE SR DIMETAZIT) ZEMHESNS L v
IRHT A THRFUMEFE DT VDS, fE- T, BEHBEEIIEBEHICBWT
IR FICEETH LT HHDIZ L ED S OREHATIREEOEE
BRNRITN—TTHHDOT, TOUFEHABINED S HHNOBITOEE 2 B
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