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Chapter V. Priority of a security right

A. General rules

Article 29. Competing security rights
created by the same grantor

Subject to articles 33, 38, 39 and 41-43,
priority between competing security
rights created by the same grantor
in the same encumbered asset is
determined according to the following
rules:

(a) As between security rights that
were made effective against third
parties by registration of a notice in
the Registry, priority is determined
by the order of registration, without
regard to the order of creation of
the security rights;

(b) As between security rights that
were made effective against third
parties otherwise than by registration
of a notice in the Registry, priority is
determined by the order of third-
party effectiveness; and

(c) As between a security right that
was made effective against third
parties by registration and a security
right that was made effective
against third parties otherwise than
by registration of a notice in the
Registry, priority is determined by
the order of registration or third-
party effectiveness, whichever
occurs first.

Article 30. Competing security rights
created by different grantors

Subject to [article 26 of the Model Registry
Provisions], priority between competing
security rights created by different
grantors in the same encumbered asset
is determined according to article 29.

[81]

WMo LB
A, —Ev—n

295 M — O EHE DL LI HE M
DFE
1. 45335, #3845, 395 K N E4145%
B E435ETE COHEN EH SN DY
GaEdiEr, M—offf BN H
& L CHR—OEEDwE L 72 MR
MEDOBEINEM L, ROV —VIZX 5T
PET Do
(a) BiEICBITL/ —F 1 ADE
FCIC & o TEHEZH P %4 2 7230
FRMEARE B BV Cld, SR
DNEF b 53, BN ILER
DNEFIZ L 5o

(b) BREMICBITE /) —F4AD
BRtIM o I & > THE=F
71 % i 2 7o AR HEA B T, B
NERT 1 55 = E R % 4 2 72 IR 12
L5,

(¢) BRI & o THE=FHRHI % M
27 IHLRAME & BROARRIIC BT S ) —
TAADBRLUNDOFEIZL - TH
ZHRH R A R L o T
X, BERNER L. BRL XS = E X
BB 5,

305 BB E DL LI
DWE

HRLB I BLE 265 N T S NS A
B IEH, AM—oEEEMY 2 B E
LCHREDHEAVRELLEAT LM
TRIEDOBERIAR L, B295 120> TE
T5,

J:68(2-136) 506



I [ 12B 3 5 UNCITRAL EFIVEDORER (2 - 52)

Article 31. Competing security rights
in the case of a change in the method of
third-party effectiveness

The priority of a security right is not
affected by a change in the method by
which it is made effective against third
parties, provided that there is no time
when the security right is not effective
against third parties.

Article 32. Competing security rights
in proceeds

Subject to article 41, a security right in
proceeds of an encumbered asset that
is effective against third parties under
article 19 has the same priority over a
competing security right as the security
right in the encumbered asset from
which the proceeds arose.

Article 33. Competing security rights

in tangible assets commingled in a mass

or transformed into a product

1. If two or more security rights in the
same tangible asset extend to a mass
or product as provided in article 11
and each security right is effective
against third parties as provided in
article 20, the priority of each security
right in the mass or product is the
same as the priority that each security
right in that tangible asset had
immediately before the tangible asset
became part of the mass or product.

Y

If more than one security right extends
to the same mass or product under
article 11 and each was a security
right in a separate tangible asset at the
time of commingling or transforming,
the secured creditors are entitled to
share in the mass or product according
to the ratio that the obligation secured
by each security right bears to the
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w

sum of the obligations secured by all
the security rights.

For the purposes of paragraph 2, the
obligation secured by a security right
that extends to the mass or product
is subject to any limitation on the
security right under article 11.

Article 34. Security rights competing

with rights of buyers or other

transferees, lessees or licensees of an

encumbered asset

1.

w

o

If an encumbered asset is sold or
otherwise transferred, leased or
licensed while the security right in
that asset is effective against third
parties, the buyer or other transferee,
lessee or licensee acquires its rights
subject to the security right except as
provided in this article.

A buyer or other transferee of an
encumbered asset acquires its rights
free of the security right, if the
secured creditor authorizes the sale or
other transfer of the asset free of the
security right.

The rights of a lessee or licensee of an
encumbered asset are not affected by
a security right if the secured creditor
authorizes the grantor to lease or
license the asset unaffected by the
security right.

A buyer of a tangible encumbered
asset sold in the ordinary course of the
seller’s business acquires its rights free
of the security right, provided that, at
the time of the conclusion of the sale
agreement, the buyer does not have
knowledge that the sale violates the
rights of the secured creditor under
the security agreement.

The rights of a lessee of a tangible
encumbered asset leased in the

[83]

3.

% #

BT 2N EA T S

B2WIZB VT, EARUTEEY
2T SRR LS & o CTHE S A B4
BEEF L. 11512380 CHHEED R
Er FRET 5,

345 HRHMWO R EZ ooz
A BIEAXIZT A ¥ ¥ — O &5
179 B iR HE

1.

DS = H R 2 5 5 M.
LR H P A5 H L Z Do )T
HE, BENIESA by A SR E
k. BEZoMoEs A B
FTAE YT —E, TOFRICHESNT
WA F B 3, HIREO BIEA
DR % BT 5,

TR MR O BfH 7 L o dHR
H 9% o 5EH A Z Ol 335 % 7 )
T, HEHWNY O E EZ oM
D N RO B O 2 W HEF]
2HURT %,

THERMEZ 25, $HER H AW % $HERHE 12
LB L LICERXITIA L AT
5T LR BREEICHTT ALAICIE
HERIOE/ALIETA LY v —
DOMEFNT IR £ > TRES LRV,

TFEOFEDME OWMEIZBVTIE
NI (WA SR INDE RSN ST/ 1) < Y B
HIEHE O B 2 WHERN % BUS T %,
72720, FEHBRORAE O H T, Y
AP HRA IS RSO
MR E2BETLIERMO R VIEALC
[R5,

BEHEAOFEEOEFEOMEIZBNT
BHE SN AROHEGEH O N

Jb:68(2-134) 504



LRI [12BE 9 %5 UNCITRAL € 7V}

s

~

o0

©

ordinary course of the lessor’s business
are not affected by the security right,
provided that, at the time of the
conclusion of the lease agreement, the
lessee does not have knowledge that
the lease violates the rights of the
secured creditor under the security
agreement.

Subject to the rights of a secured
creditor with a security right in
intellectual property in accordance
with article 50, the rights of a non-
exclusive licensee of an intangible
encumbered asset licensed in the
ordinary course of the licensor’s
business are not affected by the
security right, provided that, at the
time of the conclusion of the licence
agreement, the licensee does not have
knowledge that the licence violates the
rights of the secured creditor under
the security agreement.

If a buyer or other transferee of a
tangible encumbered asset acquires
its rights free of a security right, any
subsequent buyer or other transferee
also acquires its rights free of that
security right.

If the rights of a lessee of a tangible
encumbered asset or a licensee of an
intangible encumbered asset are not
affected by the security right, the
rights of any sub-lessee or sub-licensee
are also unaffected by that security
right.

A buyer acquires its rights free of, and
the rights of a lessee are not affected
by, an acquisition security right in
consumer goods unless the security
right is made effective against third
parties otherwise than under article 24
before the buyer or lessee acquires its
rights in the goods.
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Article 35. Impact of the grantor’s
insolvency on the priority of a security
right

A security right that is effective against
third parties under this Law at the time
of the commencement of insolvency
proceedings in respect of the grantor
remains effective against third parties
and retains the priority it had before
the commencement of the insolvency
proceedings, unless another claim has
priority pursuant to [the insolvency law
to be specified by the enacting State].

Article 36. Security rights competing
with preferential claims
The following claims arising by operation
of other law have priority over a security
right that is effective against third
parties but only up to [the enacting State
to specify the amount for each category
of claim]:

@1

(o) []*

Article 37. Security rights competing

with rights of judgment creditors

1. Subject to article 40, the right of a
creditor that has obtained a judgment
or provisional order (“judgment
creditor”) has priority over a security
right if, before the security right is
made effective against third parties,
the judgment creditor has [taken the
steps to be specified by the enacting
State for a judgment creditor to
acquire rights in the encumbered asset
or the steps referred to in the relevant
provisions of other law to be specified
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by the enacting State].

2. If a security right is made effective
against third parties before or at the
same time the judgment creditor
acquires its right in an encumbered
asset by taking the steps referred to
in paragraph 1, the security right has
priority but that priority is limited to
the greater of the credit extended by
the secured creditor:

(a) Before the secured creditor received
a notice from the judgment creditor
that the judgment creditor has taken
the steps referred to in paragraph 1
or within [a short period of time to
be specified by the enacting State]
thereafter; or

(b) Pursuant to an irrevocable
commitment of the secured creditor
to extend credit in a fixed amount
or an amount to be fixed pursuant to
a specified formula, if the commitment
was made before the secured
creditor received a notice from the
judgment creditor that the judgment
creditor had taken the steps
referred to in paragraph 1.

Article 38. Acquisition security rights

competing with non-acquisition security

rights®

Option A

1. An acquisition security right in
equipment, or in intellectual property
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or rights of a licensee under a licence
of intellectual property primarily used
or intended to be used by the grantor
in the operation of its business,
has priority over a competing non-
acquisition security right created by
the grantor, provided that:

(a) The acquisition secured creditor is
in possession of the equipment; or
(b) A notice with respect to the
acquisition security right is
registered in the Registry before the
expiry of [a short period of time to
be specified by the enacting State]
after the grantor obtains possession
of the equipment or the agreement
for the sale or licence of the
intellectual property to the grantor

has been concluded.

. An acquisition security right in
inventory, or in intellectual property
or rights of a licensee under a licence
of intellectual property held by the
grantor for sale or licence in the
ordinary course of the grantor’s
business, has priority over a competing
non-acquisition security right created
by the grantor, provided that:

(a) The acquisition secured creditor is
in possession of the inventory; or

(b) Before the grantor obtains possession
of the inventory or the agreement for
the sale or licence of the intellectual
property to the grantor has been
concluded:

(i) A notice with respect to the
acquisition security right is
registered in the Registry; and

(ii) A non-acquisition secured creditor
that has registered a notice in the
Registry with respect to a non-
acquisition security right created
by the grantor in an asset of the

[87]
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same kind receives a notice from

the acquisition secured creditor
stating that it has or intends to
obtain an acquisition security

right in the asset described in the
notice and describes the asset to
reasonably allow its identification.

3. An acquisition security right in
consumer goods, or in intellectual
property or rights of a licensee under

a licence of intellectual property

primarily used or intended to be used

by the grantor for personal, family or
household purposes, has priority over

a competing non-acquisition security

right created by the grantor.

4. A notice, sent in accordance with

paragraph 2 (b) (ii):

(a) May cover acquisition security
rights under multiple transactions
between the same parties without
the need to identify each transaction;
and

(b) Is sufficient only for security rights
in inventory of which the grantor
obtains possession or intellectual
property or rights of a licensee
under a licence of intellectual
property held by the grantor for sale
or licence in the ordinary course
of the grantor’s business which the
grantor acquires not later than the
expiry of [a period of time to be
specified by the enacting State] after
the notice is received.

Option B

1. An acquisition security right in
equipment, inventory, or in intellectual
property or rights of a licensee under
a licence of intellectual property
primarily used or intended to be used
by the grantor in the operation of its

68 (2-129) 499
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business or held by the grantor for
sale or licence in the ordinary course
of the grantor’'s business, has priority
over a competing non-acquisition
security right created by the grantor,
provided that:

(a) The acquisition secured creditor is
in possession of the equipment or
inventory; or

(b) A notice with respect to the
acquisition security right is registered
in the Registry before the expiry of
[a short period of time to be
specified by the enacting State] after
the grantor obtains possession of the
equipment or inventory, or the
agreement for the sale or licence of
the intellectual property to the
grantor has been concluded.

2. An acquisition security right in
consumer goods, or in intellectual
property or rights of a licensee under
a licence of intellectual property
primarily used or intended to be used
by the grantor for personal, family or
household purposes, has priority over
a competing non-acquisition security
right created by the grantor.

Article 39. Competing acquisition

security rights

1. Subject to paragraph 2, priority between
competing acquisition security rights
is determined according to article 29.

2. An acquisition security right of a
seller or lessor, or of a licensor of
intellectual property made effective
against third parties not later than the
expiry of the period specified in article
38, paragraph 1 (b), has priority over a
competing acquisition security right.

[89]
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Article 40. Acquisition security rights

competing with the rights of judgment

creditors

An acquisition security right that is

made effective against third parties

not later than the expiry of the period

specified in article 38, paragraph 1

(b), has priority over the rights of a

judgment creditor that would otherwise

have priority under article 37.

Article 41. Competing security rights in

proceeds of an asset subject to an

acquisition security right*
Option A

1

N

. Subject to paragraph 2, a security

right in proceeds of an asset that is

the subject of an acquisition security

right has the same priority over a

competing security right that the

acquisition security right in the asset
from which the proceeds arose has

under article 38.

Where the proceeds arose from

inventory, or from intellectual

property or rights of a licensee under

a licence of intellectual property held

by the grantor for sale or licence in

the ordinary course of the grantor’s
business, the security right in the

proceeds has the same priority over a

competing security right that:

(a) A non-acquisition security right
in an asset of the same kind as
the proceeds has under article 29
if the proceeds take the form of
receivables, negotiable instruments,
or rights to payment of funds
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credited to a bank account; and

(b) The acquisition security right in the
asset from which the proceeds arose
has under article 38 if the proceeds
take any other form, provided that
before the proceeds arose a secured
creditor that has registered a notice
in the Registry with respect to a
non-acquisition security right created
by the grantor in an asset of the
same kind as the proceeds receives
a notice from the acquisition
secured creditor stating that it has
or intends to obtain a security right
in assets of that kind and describes
those assets sufficiently to enable
them to be identified.

Option B

A security right in proceeds of an asset
that is the subject of an acquisition
security right has the same priority over
a competing security right that a non-
acquisition security right in the asset
from which the proceeds arose has
under article 29.

Article 42. Acquisition security
rights extending to a mass or product
competing with non-acquisition security
rights in the mass or product

Subject to article 38, an acquisition
security right in a tangible asset that
extends to a mass or product and
is effective against third parties has
priority over a non-acquisition security
right granted by the same grantor in the
mass or product.

Article 43. Subordination

1. A person may at any time subordinate
the priority of its rights under this
Law in favour of any existing or
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future competing claimant. The
beneficiary need not be a party to the
subordination.

2. Subordination does not affect the rights
of competing claimants other than the
person subordinating its priority and
the beneficiary of the subordination.

Article 44. Future advances and future

encumbered assets

1. Subject to article 37, the priority of a
security right extends to all secured
obligations, including obligations
incurred after the security right
became effective against third parties.

N

The priority of a security right covers
all encumbered assets described in
a notice registered in the Registry,
whether they are acquired by the
grantor or come into existence before
or after the time of registration.

Article 45. Irrelevance of knowledge of
the existence of a security right
Knowledge of the existence of a security
right on the part of a secured creditor
does not affect the priority of the
security right under this Law.

B. Asset-specific rules

Article 46. Negotiable instruments

1. A security right in a negotiable
instrument that is made effective
against third parties by possession
of the instrument has priority over a
security right in the instrument that is
made effective against third parties by
registration of a notice in the Registry.

&

A buyer or other consensual transferee
of an encumbered negotiable instrument
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acquires its rights free of a security

right that is made effective against

third parties by registration of a notice
in the Registry if the buyer or other
transferee:

(a) Qualifies as a [protected holder]
[other type of holder to be specified
by the enacting State]; or

(b) [Takes possession of the negotiable
instrument and gives value] [takes
any other act to be specified by the
enacting State] without knowledge
that the sale or other transfer is
in violation of the rights of the
secured creditor under the security
agreement.

Article 47. Rights to payment of funds
credited to a bank account
1. A security right in a right to payment
of funds credited to a bank account
made effective against third parties
by the secured creditor becoming the
account holder has priority over a
competing security right that is made
effective against third parties by any
other method.
2. A security right in a right to payment
of funds credited to a bank account
with respect to which the secured
creditor is the deposit-taking institution
has priority over a competing security
right made effective against third
parties by any method, except a
security right that is made effective
against third parties by the secured
creditor becoming the account holder.
A security right in a right to payment

w

of funds credited to a bank account
made effective against third parties by
a control agreement has priority over
a competing security right except:
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(a) A security right of the deposit-
taking institution; or
(b) A security right that is made
effective against third parties by
the secured creditor becoming the
account holder.
4. The order of priority among competing
security rights in a right to payment
of funds credited to a bank account
that are made effective against third
parties by the conclusion of control
agreements is determined on the basis
of the time of conclusion of the control
agreements.
A deposit-taking institution’s right

o1

under other law to set off obligations
owed to it by the grantor against the
grantor’s right to payment of funds
credited to a bank account maintained
with the deposit-taking institution has
priority as against a security right in
the right to payment of funds credited
to the bank account, except a security
right that is made effective against
third parties by the secured creditor
becoming the account holder.

6. A transferee of funds from a bank
account pursuant to a transfer
initiated or authorized by the grantor
acquires its rights free of a security
right in the right to payment of funds
credited to the bank account, unless
the transferee has knowledge that
the transfer violates the rights of the
secured creditor under the security
agreement.

7. Paragraph 6 does not adversely affect
the rights of transferees of funds from
bank accounts under [the relevant law
to be specified by the enacting State].

Article 48. Money
1. A transferee that obtains possession
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of money that is subject to a security
right acquires its rights free of the
security right, unless that person has
knowledge that the transfer violates
the rights of the secured creditor
under the security agreement.

2. This article does not adversely affect
the rights of persons in possession of
money under [the relevant law to be
specified by the enacting State].

Article 49. Negotiable documents and
tangible assets covered by negotiable
documents

1. Subject to paragraph 2, a security
right in a tangible asset made effective
against third parties by possession of
the negotiable document covering that
asset has priority over a competing
security right made effective against
third parties by any other method.

2. Paragraph 1 does not apply to a
security right in a tangible asset other
than inventory if the security right of
the secured creditor not in possession
of the negotiable document was made
effective against third parties before
the earlier of:

(a) The time that the asset became
covered by the negotiable document;
and

(b) The time of conclusion of an
agreement between the grantor and
the secured creditor in possession of
the negotiable document providing
for the asset to be covered by a
negotiable document so long as the
asset became so covered within [a
short period of time to be specified
by the enacting State] from the date
of the agreement.

3. A transferee of an encumbered
negotiable document that obtains
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possession of the document under [the
relevant law to be specified by the
enacting State under which certain
transferees of negotiable documents
acquire their rights free of competing
claims] acquires its rights free of
a security right in the negotiable
document and the tangible assets
covered thereby that is made effective
against third parties by any other
method.

Article 50. Intellectual property
Article 34, paragraph 6, does not affect
any rights that a secured creditor

may have as an owner or licensor of

intellectual property under [the relevant

law relating to intellectual property to be

specified by the enacting State].

Article 51. Non-intermediated securities

1.

N

A security right in certificated non-
intermediated securities made effective
against third parties by the secured
creditor’'s possession of the certificate
has priority over a competing security
right created by the same grantor in
the same securities made effective
against third parties by registration of
a notice in the Registry.

A security right in uncertificated non-
intermediated securities made effective
against third parties by [a notation
of the security right] [entry of the
name of the secured creditor as the
holder of the securities]” in the books
maintained for that purpose by or on
behalf of the issuer has priority over
a security right in the same securities
made effective against third parties by
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any other method.

w

A security right in uncertificated
non-intermediated securities made
effective against third parties by the
conclusion of a control agreement has
priority over a security right in the
same securities made effective against
third parties by registration of a notice
in the Registry.

4. The order of priority among competing
security rights in uncertificated non-
intermediated securities made effective
against third parties by the conclusion
of control agreements is determined
on the basis of the time of conclusion
of the control agreements.

This article does not adversely affect the
rights of holders of non-intermediated
securities under [the relevant law

o

relating to the transfer of securities to
be specified by the enacting State].

Chapter VI. Rights and obligations of
the parties and third-party obligors

Section I. Mutual rights and obligations
of the parties to a security agreement

A. General rules

Article 52. Sources of mutual rights

and obligations of the parties

1. The mutual rights and obligations
of the grantor and the secured
creditor arising from their agreement
are determined by the terms and
conditions set out in that agreement,
including any rules or general
conditions referred to therein.

2. The grantor and the secured creditor
are bound by any usage to which they
have agreed and, unless otherwise
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agreed, by any practices they have
established between themselves.

Article 53. Obligation of the party in
possession to exercise reasonable care
A grantor or secured creditor in possession
of an encumbered asset must exercise
reasonable care to preserve the asset.

Article 54. Obligation of the secured
creditor to return an encumbered asset
Upon extinguishment of a security
right in an encumbered asset, a secured
creditor in possession must return the
asset to the grantor or deliver it to the
person designated by the grantor.

Article 55. Right of the secured creditor

to use and inspect an encumbered asset,

and to be reimbursed for expenses

1. A secured creditor in possession of an
encumbered asset has the right:

(a) To be reimbursed for reasonable
expenses it incurs for the preservation
of the asset in accordance with article
53; and

(b) To make reasonable use of the
asset and apply the revenues it
generates to the payment of the
secured obligation.

2. A secured creditor not in possession
has the right to inspect an encumbered
asset in the possession of the grantor.

Article 56. Right of the grantor to obtain

information

1. Within [a short period of time to be
specified by the enacting State] after
receipt of a written request by a
grantor, a secured creditor other than
a transferee under an outright transfer
of a receivable by agreement must
send to the grantor at the address
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specified in the request:

(a) A statement of the obligation
currently secured; and

(b) A description of the assets
currently encumbered.

The grantor is entitled without charge

to one response to a request during [a

o

period of time to be specified by the
enacting State].

w

The secured creditor may require
payment of a charge not exceeding
[a nominal amount to be specified by
the enacting State] for each additional
response.

B. Asset-specific rules

Article 57. Representations of the grantor

of a security right in a receivable

1. At the time of conclusion of a security
agreement that creates a security
right in a receivable, the grantor
represents that:

(a) The grantor has not previously
created a security right in the
receivable in favour of another
secured creditor; and

(b) The debtor of the receivable does
not and will not have any defences
or rights of set-off.

2. The grantor does not represent that
the debtor of the receivable has, or
will have, the ability to pay.

Article 58. Right of the grantor or the

secured creditor to notify the debtor of

the receivable

1. The grantor or the secured creditor
or both may give the debtor of the
receivable notification of the security
right and a payment instruction, but
after notification of the security right
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has been received by the debtor of the
receivable only the secured creditor
may send a payment instruction.

o

Notification of a security right in a
receivable or payment instruction sent
in breach of an agreement between
the grantor and the secured creditor
is not ineffective for the purposes of
article 63, but nothing in this article
affects any obligation or liability of
the party in breach for any damages
arising as a result of the breach.

Article 59. Right of the secured creditor

to payment of a receivable

1. As between the grantor of a security
right in a receivable and the secured
creditor, whether or not notification of
the security right has been sent:

(a) If payment with respect to the
receivable is made to the secured
creditor, the secured creditor is
entitled to retain the proceeds
of payment and to any tangible
asset returned with respect to the
receivable;

(b) If payment with respect to the
receivable is made to the grantor,
the secured creditor is entitled to
payment of the proceeds of the
payment and to any tangible asset
returned to the grantor with respect
to the receivable; and

(c) If payment with respect to the
receivable is made to another person
over whom the secured creditor
has priority, the secured creditor is
entitled to payment of the proceeds
of the payment and to any tangible
asset returned to that person with
respect to the receivable.

2. The secured creditor may not retain
more than the value of its right in the
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receivable.

Article 60. Right of the secured creditor
to preserve encumbered intellectual
property

If so agreed between the grantor and the
secured creditor, the secured creditor
is entitled to [the enacting State to
specify the steps necessary to preserve
encumbered intellectual property].

Section II. Rights and obligations of
third-party obligors

A. Receivables

Article 61. Protection of the debtor of

the receivable

1. Except as otherwise provided in this
Law, the creation of a security right
in a receivable does not, without the
consent of the debtor of the receivable,
affect its rights and obligations,
including the payment terms contained
in the contract giving rise to the
receivable.

2. A payment instruction may change
the person, address or account to
which the debtor of the receivable is
required to make payment, but may
not change:

(a) The currency of payment specified
in the contract giving rise to the
receivable; or

(b) The State specified in the contract
giving rise to the receivable in
which payment is to be made to a
State other than that in which the
debtor of the receivable is located.
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Article 62. Notification of a security right
in a receivable

1. Notification of a security right in a
receivable or a payment instruction is
effective when received by the debtor
of the receivable if it reasonably
identifies the encumbered receivable
and the secured creditor, and is in a
language that is reasonably expected
to inform the debtor of the receivable
about its contents.

It is sufficient if a notification of the

o

security right or a payment instruction
is in the language of the contract
giving rise to the receivable.

w

Notification of a security right in a
receivable or a payment instruction
may relate to receivables arising after
notification.

4. Notification of a security right in
a receivable created in favour of a
secured creditor by the initial or any
other secured creditor constitutes
notification of all prior security rights
in that receivable.

Article 63. Discharge of the debtor of

the receivable by payment

1. Until the debtor of the receivable
receives notification of a security right
in a receivable, it is discharged by
paying in accordance with the contract
giving rise to the receivable.

2. After the debtor of the receivable
receives notification of a security right
in a receivable, subject to paragraphs
3-8, it is discharged only by paying
the secured creditor or, if otherwise
instructed in the notification or
subsequently by the secured creditor
in a writing received by the debtor of
the receivable, in accordance with that
payment instruction.
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If the debtor of the receivable receives
more than one payment instruction
relating to a single security right in
the same receivable created by the
same grantor, it is discharged by
paying in accordance with the last
payment instruction received from the
secured creditor before payment.

If the debtor of the receivable receives
notification of more than one security
right in the same receivable created
by the same grantor, it is discharged
by paying in accordance with the first
notification received.

If the debtor of the receivable receives
notification of one or more security
rights in the same receivable created
in favour of a secured creditor by the
initial or any other secured creditor, it
is discharged by paying in accordance
with the notification of the last of such
security rights.

If the debtor of the receivable receives
notification of a security right in a
part of or an undivided interest in one
or more receivables, it is discharged
either by paying in accordance with
the notification or in accordance
with this article as if the debtor of
the receivable had not received the
notification.

If the debtor of the receivable receives
a notification as provided in paragraph
6 and pays in accordance with the
notification, it is discharged only to
the extent of the part or undivided
interest paid.

If the debtor of the receivable receives
notification of a security right in the
receivable from the secured creditor,
the debtor of the receivable is entitled
to request the secured creditor to
provide within a reasonable period
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of time adequate proof of its security
right and, if the security right is
created in favour of a secured creditor
by the initial or any other secured
creditor, adequate proof of the security
right created by the initial grantor in
favour of the initial secured creditor,
and of any intermediate security
right. Unless the secured creditor
does so, the debtor of the receivable
is discharged by paying in accordance
with this article as if it had not
received notification of the security
right.

9. Adequate proof of a security right
referred to in paragraph 8 includes but
is not limited to any writing emanating
from the grantor and indicating that a
security right has been created.

10. This article does not affect any other
ground on which payment by the
debtor of the receivable to the person
entitled to payment, to a competent
judicial or other authority, or to a
public deposit fund, discharges the
debtor of the receivable.

Article 64. Defences and rights of set-

off of the debtor of the receivable

1. Unless otherwise agreed in accordance
with article 65, in a claim by the
secured creditor against the debtor
of the receivable for payment of the
encumbered receivable, the debtor of
the receivable may raise against the
secured creditor:

(a) In the case of a receivable arising
from a contract, all defences and
rights of set-off arising from that
contract, or any other contract that
was part of the same transaction, of
which the debtor of the receivable
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could avail itself as if the security
right had not been created and the
claim were made by the grantor;
and

(b) Any other right of set-off that was
available to the debtor of the
receivable at the time it received
notification of the security right.

2. Notwithstanding paragraph 1, the
debtor of the receivable may not raise
a breach of an agreement referred to
in article 13, paragraph 2, as a defence
or right of set-off against the grantor.

Article 65. Agreement not to raise

defences or rights of set-off

1. Subject to paragraph 3, the debtor
of the receivable may agree with
the grantor in a writing signed by
the debtor of the receivable not to
raise against the secured creditor the
defences and rights of set-off that it
could raise in accordance with article
64

2. The agreement referred to in
paragraph 1 may be modified only
by an agreement in a writing signed
by the debtor of the receivable. The
effectiveness of such a modification
against the secured creditor is
determined by article 66, paragraph 2.

w

The debtor of the receivable may not
waive defences arising from fraudulent
acts on the part of the secured
creditor or based on the incapacity of
the debtor of the receivable.

Article 66. Modification of the contract

giving rise to a receivable

1. In the case of a receivable arising from
a contract, an agreement concluded
before notification of a security right
in a receivable between the grantor
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and the debtor of the receivable that
affects the secured creditor’s rights
is effective as against the secured
creditor, and the secured creditor
acquires corresponding rights.

2. An agreement under paragraph
1 concluded after notification of
a security right in a receivable is
ineffective against the secured creditor
unless:

(a) The secured creditor consents to it;
or

(b) The receivable is not fully earned
by performance and either the
modification is provided for in the
contract giving rise to the receivable
or, in the context of that contract, a
reasonable secured creditor would
consent to the modification.

3. Paragraphs 1 and 2 do not affect any
right of the grantor or the secured
creditor arising from breach of an
agreement between them.

Article 67. Recovery of payments

The failure of the grantor of a security
right in a receivable arising from a
contract to perform that contract does
not entitle the debtor of the receivable to
recover from the secured creditor a sum
paid by the debtor of the receivable to
the grantor or the secured creditor.

B. Negotiable instruments

Article 68. Rights as against the obligor
under a negotiable instrument

The rights of a secured creditor that
has a security right in a negotiable
instrument as against any person
obligated on the negotiable instrument
are determined by [the relevant law
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relating to negotiable instruments to be
specified by the enacting State].

C. Rights to payment of funds credited
to a bank account

Article 69. Rights as against the deposit-

taking institution

1. The creation of a security right in a
right to payment of funds credited

to a bank account maintained with a

deposit-taking institution does not:

(a) Affect the rights and obligations of
the deposit-taking institution without
its consent; or

(b) Obligate the deposit-taking institution
to provide any information about the
bank account to third parties.

0o

Any rights of set-off that a deposit-
taking institution, with which a bank
account is maintained, may have are
not affected by any security right that
the deposit-taking institution may have
in a right to payment of funds credited
to that bank account.

D. Negotiable documents and tangible
assets covered by negotiable documents

Article 70. Rights as against the issuer
of a negotiable document

The rights of a secured creditor that
has a security right in a negotiable
document as against the issuer of the
document or any other person obligated
on the document are determined by
[the relevant law relating to negotiable
documents to be specified by the
enacting State].
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E. Non-intermediated securities

Article 71. Rights as against the issuer
of a non-intermediated security

The rights of a secured creditor that
has a security right in non-intermediated
securities as against the issuer of the
securities are determined by [the
relevant law relating to the obligations of
the issuer of non-intermediated securities
to be specified by the enacting State].

Chapter VII. Enforcement of a security
right

A. General rules

Article 72. Post-default rights

1. After default, the grantor and the

secured creditor are entitled to

exercise:

(a) Any right under the provisions of
this chapter; and

(b) Any other right provided in the
security agreement or any other law,
except to the extent it is inconsistent
with the provisions of this Law.

The exercise of one post-default right

does not prevent the exercise of

o

another post-default right, except to
the extent that the exercise of one
right makes the exercise of another
right impossible.

Before default, the grantor or the
debtor may not waive unilaterally or

w

vary by agreement any of its rights
under the provisions of this chapter.

Article 73. Methods of exercising post-

default rights

1. The secured creditor may exercise its
post-default rights by application to [a
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court or other authority to be specified
by the enacting State] or without such
an application.

Y

The exercise of the secured creditor’'s
post-default rights by application to [a
court or other authority to be specified
by the enacting State] is determined
by the provisions of this chapter
and [the provisions to be specified
by the enacting State], including the
provisions on proceedings in the form
of [the expeditious proceedings to be
specified by the enacting State].

3. The exercise of the secured creditor’s
post-default rights without application
to [a court or other authority to be
specified by the enacting State] is
determined by the provisions of this
chapter.

Article 74. Relief for non-compliance
Option A

If the secured creditor does not comply
with its obligations under this chapter,
the grantor, any other person with a
right in the encumbered asset, or the
debtor is entitled to apply for relief
to [a court or other authority to be
specified by the enacting State], including
expeditious relief in the form of [the
expeditious proceedings to be specified
by the enacting State].

Option B

A person whose rights are affected by
the non-compliance of another person
with the provisions of this chapter is
entitled to apply for relief to [a court or
other authority to be specified by the
enacting State], including expeditious
relief in the form of [the expeditious
proceedings to be specified by the
enacting State].

[109]

% #

IoT, XidZFD &> %MiiT%2T 5
Z e, BHBABIATROWERN & 171
THIENTE D,

2. (Wl EDRES 2 BH P I o 4
AT AN TIC & B, HIRES
OEBARBITHOEFOITHEIZ. 20
BOHE RO THZEEDTEE T 2 BE]
([HEE2 TR ET 5 BHTFH] O
L LFRICHT AHEY &) 10Kk
DWTHRE %,

3. [HmEE HES 2 HH P T o 4
Bl A 2 TIZE S 2w, HER
Me# DB AN EAT 2 OHEFI DT A,
ZOFEDOBIEIZIEDNTHEIT %,

T4 EITHTT BB
F7vavA

HEMEE D, ZOROBEICED K
BHIER L7oa. Es. HRENY
WHERZ BT AMod 5w 55, LIk
HaiE, [HIEEDGE 3 2 B A A
DYJ5] 1 L (MHPEREASEET
LM FHE] OB %E & 2 M k%
&) BROLIENTE A,

+7vavB
MDOZFRZOEOMEIER L2Z LI
Lo T HC DR EE L 21T 58T,
(152 [l 2536 52 § 2 Bkl 3o 24 5 ]
Wk LR ([RIEE D23 % Rl T
Wil oA %E L L RELRRFELED) %
HLZYCTAIEHNTED,

Jb:68(2-108) 478



I [ 12B 3 5 UNCITRAL EFIVEDORER (2 - 52)

Article 75. Right of affected persons to

terminate enforcement

1. The grantor, any other person with
a right in the encumbered asset or
the debtor is entitled to terminate
the enforcement process by paying
or otherwise performing the secured
obligation in full, including the
reasonable cost of enforcement.

&

The right of termination may be
exercised until the earlier of:

(a) The sale or other disposition, the
acquisition or the collection of the
encumbered asset by the secured
creditor; and

(b) The conclusion of an agreement by
the secured creditor for the sale or
other disposition of the encumbered
asset.

w

Where the secured creditor has leased
or licensed the encumbered asset to
a third party, the right of termination
may still be exercised subject to the
rights of the lessee or licensee.

Article 76. Right of a higher-ranking
secured creditor to take over enforcement
1. Notwithstanding commencement of

enforcement by another creditor, a
secured creditor whose security right
has priority over that of the enforcing
creditor is entitled to take over
enforcement at any time before the
earlier of:

(a) The sale or other disposition,
acquisition or collection of an
encumbered asset by the enforcing
creditor; and

(b) The conclusion of an agreement by
that creditor for the sale or other
disposition of an encumbered asset.

2. The right of the higher-ranking
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secured creditor to take over
enforcement includes the right to
enforce by any method available to a
secured creditor under this Law.

Article 77. Right of the secured creditor

to obtain possession of an encumbered

asset

1. Subject to the rights of a person,
including a lessee or licensee, with

a superior right to possession, the

secured creditor is entitled to obtain

possession of an encumbered asset
after default either by applying or
without applying to [a court or other
authority to be specified by the
enacting State].

2.1f the secured creditor decides
to exercise the right provided in

paragraph 1 without applying to [a

court or other authority to be specified

by the enacting State], all of the
following conditions must be satisfied:

(a) The grantor has consented in
writing to the secured creditor
obtaining possession without
applying to [a court or other
authority to be specified by the
enacting State];

(b) The secured creditor has given
the grantor and any person in
possession of the encumbered asset
notice of default and of the secured
creditor’s intent to obtain possession;
and

(c) At the time the secured creditor
attempts to obtain possession of the
encumbered asset, the person in
possession of the encumbered asset
does not object.

w

The notice referred to in paragraph 2
(b) need not be given if the encumbered
asset is perishable or may decline in
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value speedily.

4. If a higher-ranking secured creditor is
in possession of the encumbered asset,
a lower-ranking secured creditor is
not entitled to obtain possession of the
asset.

Article 78. Right of the secured creditor

to dispose of an encumbered asset

1. After default, the secured creditor is
entitled to sell or otherwise dispose of,
lease or license an encumbered asset
either by applying or without applying
to [a court or other authority to be
specified by the enacting State].

2. If the secured creditor decides to
exercise the right provided in paragraph
1 by applying to [a court or other
authority to be specified by the
enacting State], the method, manner,
time, place and other aspects of the
sale or other disposition, lease or
licence are determined by [the rules to
be specified by the enacting State].

3. 1f the secured creditor decides
to exercise the right provided in
paragraph 1 without applying to [a
court or other authority to be specified
by the enacting State], the secured
creditor may select the method,
manner, time, place and other aspects
of the sale or other disposition, lease
or licence, including whether to sell or
otherwise dispose of, lease or license
encumbered assets individually, in
groups or altogether.

4.If the secured creditor decides
to exercise the right provided in
paragraph 1 without applying to [a
court or other authority to be specified
by the enacting State], the secured
creditor must give notice of its
intention to:
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(a) The grantor and the debtor;

(b) Any person with a right in the
encumbered asset that informs the
secured creditor of that right in
writing at least [a short period of
time to be specified by the enacting
State] before the notice is sent to
the grantor;

(c) Any other secured creditor that
registered a notice with respect to
a security right in the encumbered
asset at least [a short period of
time to be specified by the enacting
State] before the notice is sent to
the grantor; and

(d) Any other secured creditor that
was in possession of the encumbered
asset when the enforcing secured
creditor took possession.

The notice referred to in paragraph

4 must be given at least [a short

period of time to be specified by the

enacting State] before the sale or other
disposition, lease or licence takes place
and must contain:

(a) A description of the encumbered
assets;

(b) A statement of the amount
required at the time the notice
is given to satisfy the secured
obligation, including interest and the
reasonable cost of enforcement;

(c) A statement that the grantor, any
other person with a right in the
encumbered asset or the debtor is
entitled to terminate the enforcement
process as provided in article 75;
and

(d) A statement of the date after which
the encumbered asset will be sold
or otherwise disposed of, leased or
licensed, or, in the case of a public
disposition, the time, place and
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manner of the intended disposition.

>

The notice referred to in paragraph
4 must be in a language that is
reasonably expected to inform the
recipient about its content.

It is sufficient if the notice to the
grantor referred to in paragraph 4

~

is in the language of the security
agreement.

8. The notice referred to in paragraph 4
need not be given if the encumbered
asset is perishable, may decline in
value speedily or is of a kind sold on a
recognized market.

Article 79. Distribution of the proceeds

of a disposition of an encumbered asset

and debtor’s liability for any deficiency

1. If the secured creditor decides to
exercise the right provided in article
78 by applying to [a court or other
authority to be specified by the enacting
State], the distribution of the proceeds
of sale or other disposition of, lease
or licence of an encumbered asset is
determined by [the provisions to be
specified by the enacting State], but in
accordance with the provisions of this
Law on priority.

N

If the secured creditor decides to

exercise the right provided in article

78 without applying to [a court or

other authority to be specified by the

enacting State]:

(a) [Subject to article 36,] the enforcing
secured creditor must apply the
proceeds of its enforcement to the
secured obligation after deducting
the reasonable cost of enforcement;

(b) Except as provided in paragraph
2 (c), the enforcing secured creditor
must pay any surplus remaining to
any subordinate competing claimant
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that, prior to any distribution of
the surplus, notified the enforcing
secured creditor of its claim, to the
extent of the amount of that claim,
and remit any balance remaining to
the grantor; and

(c) Whether or not there is any dispute
as to the entitlement or priority of
any competing claimant under this
Law, the enforcing secured creditor
may pay the surplus to [a competent
judicial or other authority or to a
public deposit fund to be specified by
the enacting State] for distribution
in accordance with the provisions of
this Law on priority.

3. The debtor remains liable for any
amount owing after application of the
net proceeds of enforcement to the
secured obligation.

Article 80. Right to propose the acquisition

of an encumbered asset by the secured

creditor

1. After default, the secured creditor
may propose in writing to acquire one
or more of the encumbered assets
in total or partial satisfaction of the
secured obligation.

2. The secured creditor must send the
proposal to:

(a) The grantor and the debtor;

(b) Any person with a right in the
encumbered asset that informs the
secured creditor of that right in
writing, at least [a short period of
time to be specified by the enacting
State] before the proposal is sent to
the grantor;

(c) Any other secured creditor that
registered a notice with respect to
a security right in the encumbered
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asset at least [a short period of
time to be specified by the enacting
State] before the proposal is sent to
the grantor; and

(d) Any other secured creditor that
was in possession of the encumbered
asset when the secured creditor
took possession.

w

The proposal must include:

(a) A statement of the amount
required at the time the proposal
is given to satisfy the secured
obligation, including interest and the
reasonable cost of enforcement, and
the amount of the secured obligation
that is proposed to be satisfied;

(b) A statement that the secured
creditor proposes to acquire the
encumbered asset described in
the proposal in total or partial
satisfaction of the secured obligation;

(c) A statement that the grantor,
any other person with a right
in the encumbered asset or the
debtor is entitled to terminate the
enforcement as provided in article
75

(d) A statement of the date after which
the secured creditor will acquire the
encumbered asset.

4. The secured creditor that has made
a proposal for the acquisition of an
encumbered asset in full satisfaction
of the secured obligation acquires the
encumbered asset, unless it receives
an objection in writing from any
person entitled to receive the proposal
under paragraph 2 within [a short
period of time to be specified by the
enacting State] after the proposal is
received by that person.

5. The secured creditor that has made

Jb:68(2-101)471

5.

PRIEICET 5 ) — T 1 A B LT
D F_TOEEMESE

(d) HRHEE;HEREW O LA %
AR Lz is, B O SE %
L T/l § X T o pES

FOWMBIZIROZ EEEORITN

7% 575\,

(a) REOFFIZBWT, PHEMEE D
e D= DL (FERUE
TOEHMEH % &), RO e
T 5 EMRE SN T2 BIHARE
BOEIZO W T DI

(b) HERER S, BIRLEE O &H L
F—EOWR DD, LR
ENHEHMYORE 2 LT 5

B Ok

(c) WEH. HEHNWIHEMNZH S
BHEIEFHF L, BHEROBEIC
EODLEBY ., ETTHEPILSE
5T ENTE S HEORIM

(d) HEHEED, £ o HLUEICHEH
MYz G5 2. TOHIZOWTO
Uit
PAHRRH O 2 MR S E 5720

(AR H I 2 UG 4R T L7l

PRIEF T, 8 2Bt - TIREZ 2

LHENEET DHEOVT NP, £

DEDVREE TV T b [HIEED S

ES HRECEIRT IR, HHIZL S

R ZH LAWY, 2oREW

Wz %0

BAREH O —HE WL S D720

[116]



a proposal for the acquisition of
the encumbered asset in partial
satisfaction of the secured obligation
acquires the encumbered asset, only
if it receives the consent in writing
of all persons entitled to receive the
proposal under paragraph 2 within [a
short period of time to be specified by
the enacting State] after the proposal
is received by each of them.

6. The grantor may request the secured
creditor to make a proposal under
paragraph 1 and, if the secured
creditor accepts the grantor’s request,
it must proceed as provided in
paragraphs 1-5.

Article 81. Rights acquired in an

encumbered asset

1. If the secured creditor sells or otherwise
disposes of an encumbered asset by
applying to [a court or other authority
to be specified by the enacting State],
the buyer or other transferee acquires
the asset [the enacting State to specify
whether the buyer or other transferee
acquires its rights free of any rights or
notJ.

o

If the secured creditor leases or
licenses an encumbered asset by
applying to [a court or other authority
to be specified by the enacting State],
[the enacting State to specify whether
a lessee or licensee is entitled to the
benefit of the lease or licence during
its term or not].

w

If the secured creditor sells or
otherwise disposes of an encumbered
asset without applying to [a court or
other authority to be specified by the
enacting State], the buyer or other
transferee acquires the grantor’'s right
in the asset free of the rights of the
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enforcing secured creditor and any
competing claimant, except rights that
have priority over the right of the
enforcing secured creditor.

~

If the secured creditor leases or
licenses an encumbered asset without
applying to [a court or other authority
to be specified by the enacting State],
the lessee or licensee is entitled to the
benefit of the lease or licence during
its term, except as against creditors
with rights that have priority over the
right of the enforcing secured creditor.
5. 1f the secured creditor sells or
otherwise disposes of, leases or
licenses the encumbered asset not in
compliance with the provisions of this
chapter, the buyer or other transferee,
lessee or licensee of the encumbered
asset acquires the rights or benefits
described in paragraphs 3 and 4,
provided that it had no knowledge
of a violation of the provisions of this
chapter that materially prejudiced
the rights of the grantor or another

person. At

B. Asset-specific rules

Article 82. Collection of payment

1. After default, the secured creditor
with a security right in a receivable,
negotiable instrument, right to
payment of funds credited to a bank
account or non-intermediated security
is entitled to collect payment from the
debtor of the receivable, obligor under
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w

5.

the negotiable instrument, deposit-
taking institution or issuer of the non-
intermediated security.

The secured creditor may exercise
the right to collect under paragraph 1
before default if the grantor consents.
The secured creditor exercising the
right to collect under paragraph 1 or 2
is also entitled to enforce any personal
or property right that secures or
supports payment of the encumbered
asset.

If a security right in a right to
payment of funds credited to a bank
account has been made effective
against third parties by registration
of a notice, the secured creditor is
entitled to collect or otherwise enforce
its security right only pursuant to an
order of a court, unless the deposit-
taking institution agrees otherwise.
The right of the secured creditor to
collect under paragraphs 1 to 4 is
subject to articles 61-71.

Article 83. Collection of payment by an

outright transferee of a receivable

1.

S

w

In the case of an outright transfer
of a receivable by agreement, the
transferee is entitled to collect the
receivable at any time after payment
becomes due.

The transferee exercising the right to
collect under paragraph 1 is also
entitled to enforce any personal or
property right that secures or
supports payment of the receivable.
The right of the transferee to collect
under paragraphs 1 and 2 is subject to
articles 61-71.
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Chapter VIIL Conflict of laws™
A. General rules

Article 84. Mutual rights and obligations
of the grantor and the secured creditor
The law applicable to the mutual rights
and obligations of the grantor and the
secured creditor arising from their
security agreement is the law chosen
by them and, in the absence of a choice
of law, the law governing the security
agreement.

Article 85. Security rights in tangible

assets

1. Except as provided in paragraphs
2 to 4, articles 98 and 100, the law
applicable to the creation, effectiveness
against third parties and priority of a
security right in a tangible asset is the
law of the State in which the asset is

located. "#**

N

The law applicable to the priority of
a security right in a tangible asset
covered by a negotiable document
made effective against third parties by
possession of the document as against
the right of a competing claimant
is the law of the State in which the
document is located.

w

The law applicable to the creation,
third-party effectiveness and priority
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of a security right in a tangible asset
of a type ordinarily used in more than
one State is the law of the State in
which the grantor is located.

4. A security right in a tangible asset
that is in transit at the time of its
putative creation or intended to be
relocated to a State other than the
State in which it is located at that
time may also be created and made
effective against third parties under
the law of the State of the asset’s
ultimate destination, provided that
the asset reaches that State within [a
short period of time to be specified by
the enacting State] after the time of
the putative creation of the security
right.

Article 86. Security rights in intangible
assets

Except as provided in articles 87 and 97-
100, the law applicable to the creation,
effectiveness against third parties
and priority of a security right in an
intangible asset is the law of the State in
which the grantor is located.

Article 87. Security rights in receivables
relating to immovable property

Notwithstanding article 86, in the case
of a security right in a receivable that
either arises from the sale or lease of
immovable property or is secured by
immovable property, the law applicable
to the priority of the security right in
the receivable as against the right of a
competing claimant that is registrable
in the immovable property registry in
which rights in the relevant immovable
may be registered is the law of the State
under whose authority the immovable
property registry is maintained.
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Article 88. Enforcement of security
rights

The law applicable to issues relating to
the enforcement of a security right in:

(a) A tangible asset is the law of the
State in which the asset is located
at the time of commencement of
enforcement, except as provided in
article 100; and

(b) An intangible asset is the law
applicable to the priority of the
security right, except as provided in
articles 97, 99 and 100.

Article 89. Security rights in proceeds
1. The law applicable to the creation
of a security right in proceeds is
the law applicable to the creation
of the security right in the original
encumbered asset from which the
proceeds arose.

The law applicable to the third-party
effectiveness and priority of a security

&

right in proceeds is the law applicable
to the third-party effectiveness and
priority of a security right in an
original encumbered asset of the same
kind as the proceeds.

Article 90. Meaning of “location” of the
grantor

For the purposes of the provisions of this
chapter, the grantor is located:

(a) In the State in which it has its place
of business;

(b) If the grantor has a place of
business in more than one State,
in the State in which the central
administration of the grantor is
exercised; and

(c) If the grantor does not have a place
of business, in the State in which
the grantor has his or her habitual
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residence.

Article 91. Relevant time for determining

location

1. Except as provided in paragraph
2, references to the location of the
encumbered asset or of the grantor in
the provisions of this chapter refer:

(a) For creation issues, to the location
at the time of the putative creation
of the security right; and

(b) For third-party effectiveness and
priority issues, to the location at the
time when the issue arises.

2. If the right of a secured creditor in an
encumbered asset is created and made
effective against third parties and the
rights of all competing claimants are
established before a change in the
location of the asset or the grantor,
references in the provisions of this
chapter to the location of the asset or
of the grantor refer, with respect to
third-party effectiveness and priority
issues, to the location prior to the
change.

Article 92. Exclusion of renvoi

A reference in the provisions of this
chapter to “the law” of a State as the law
applicable to an issue refers to the law in
force in that State other than its rules of
private international law.

Article 93. Overriding mandatory rules

and public policy (ordre public)

1. The provisions of this chapter do
not prevent a court from applying
overriding mandatory provisions
of the law of the forum that apply
irrespective of the law applicable
under the provisions of this chapter.

2. The law of the forum determines
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when a court may or must apply
or take into account overriding
mandatory provisions of another law.

w

A court may exclude the application of
a provision of the law applicable under
the provisions of this chapter only if
and to the extent that the result of
its application would be manifestly
incompatible with fundamental notions
of public policy (ordre public) of the
forum.

4. The law of the forum determines
when a court may or must apply or
take into account the public policy
(ordre public) of a State other than
the State the law of which would be
applicable under the provisions of this
chapter.

o

This article does not prevent an
arbitral tribunal from applying or
taking into account public policy (ordre
public), or from applying or taking
into account overriding mandatory
provisions of a law other than the
law applicable under the provisions of
this chapter, if the arbitral tribunal is
required or entitled to do so.

S

This article does not permit a court to
displace the provisions of this chapter
dealing with the law applicable to the
third-party effectiveness and priority
of a security right.

Article 94. Impact of commencement
of insolvency proceedings on the law
applicable to a security right

The commencement of insolvency
proceedings in respect of the grantor
does not displace the law applicable to
a security right under the provisions of
this chapter.
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Article 95. Multi-unit States

If the law applicable to an issue is the
law of a State that comprises one or
more territorial units each of which has
its own rules of law in respect of that
issue:

(a) Any reference in the provisions
of this chapter to the law of a
State means the law in force in the
relevant territorial unit; and

(b) The internal conflict-of-laws rules
of that State, or in the absence of
such rules, of that territorial unit
determine the territorial unit whose
substantive law is to apply.

B. Asset-specific rules

Article 96. Rights and obligations
between third-party obligors and
secured creditors

The law governing the rights and
obligations between a debtor of a
receivable, an obligor under a negotiable
instrument or an issuer of a negotiable
document and the grantor of a security
right in that type of asset also is the law
applicable to:

(a) The rights and obligations between
the secured creditor and the debtor,
obligor or issuer;

(b) The conditions under which the
security right may be invoked
against the debtor, obligor or issuer,
including whether an agreement
limiting the grantor’s right to create
a security right may be asserted by
the debtor, obligor or issuer; and

(c) Whether the obligations of the
debtor, obligor or issuer have been
discharged.
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Article 97. Security rights in rights to
payment of funds credited to a bank
account

1. Subject to article 98, the law applicable
to the creation, effectiveness against
third parties, priority and enforcement
of a security right in a right to
payment of funds credited to a bank
account, as well as to the rights and
obligations between the deposit-taking
institution and the secured creditor, is

Option A
the law of the State in which the
deposit-taking institution maintaining
the account has its place of business.

2. If the deposit-taking institution has
places of business in more than
one State, the law applicable is the
law of the State in which the office
maintaining the account is located.

Option B
the law of the State expressly
stated in the account agreement as
the State whose law governs the
account agreement or, if the account
agreement expressly provides that the
law of another State is applicable to
all such issues, the law of that other
State.

2. The law of the State determined

pursuant to paragraph 1 applies only

if the deposit-taking institution has,
at the time of the conclusion of the
account agreement, an office in that

State that is engaged in the regular

activity of maintaining bank accounts.

If the applicable law is not determined

pursuant to paragraph 1 or 2, the

w

applicable law is to be determined
pursuant to [the default rules based on
article 5 of the Hague Convention on
the Law Applicable to Certain Rights
in Respect of Securities Held with an
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Intermediary, to be inserted here by
the enacting State].

Article 98. Third-party effectiveness
of a security right in certain types of
asset by registration

If the law of the State in which a grantor
is located recognizes registration of
a notice as a method for achieving
effectiveness against third parties of a
security right in a negotiable instrument,
negotiable document, right to payment
of funds credited to a bank account or
certificated non-intermediated security,
the law of that State also is the law
applicable to the third-party effectiveness
of the security right in that asset by
registration.

Article 99. Security rights in intellectual

property

1. The law applicable to the creation,
effectiveness against third parties
and priority of a security right in
intellectual property is the law of the
State in which the intellectual property
is protected.

2. A security right in intellectual property
may also be created under the law
of the State in which the grantor is
located and may also be made effective
under that law against third parties
other than another secured creditor, a
transferee or a licensee.

w

The law applicable to the enforcement
of a security right in intellectual
property is the law of the State in
which the grantor is located.

Article 100. Security rights in non-

intermediated securities

1. The law applicable to the creation,
effectiveness against third parties,
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priority and enforcement of a security
right in non-intermediated equity
securities, as well as to its effectiveness
against the issuer, is the law under
which the issuer is constituted.

The law applicable to the creation,
effectiveness against third parties,

0o

priority and enforcement of a
security right in non-intermediated
debt securities, as well as to its
effectiveness against the issuer, is the
law governing the securities.

Chapter IX. Transition

Article 101. Amendment and repeal of

other laws

1.[The laws to be specified by the
enacting State] are repealed.

2. [The laws to be specified by the
enacting State] are amended as follows
[the text of the relevant amendments
to be specified by the enacting State].

Article 102. General applicability of this

Law

1. For the purposes of the provisions of
this chapter:
(@) “Prior law” means the law
applicable under the conflict-of-
laws rules of [the enacting State]
that applied to prior security rights
immediately before the entry into
force of this Law; and

(b) “Prior security right” means a right
created by an agreement entered
into before the entry into force of
this Law that is a security right
within the meaning of this Law
and to which this Law would have
applied if it had been in force when
the right was created.
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Except as otherwise provided in
this chapter, this Law applies to all
security rights, including prior security
rights within its scope.

Article 103. Applicability of prior

law to matters that are the subject of

proceedings commenced before the

entry into force of this Law

1. Subject to paragraph 2, prior law
applies to a matter that is the subject
of proceedings before a court or
arbitral tribunal commenced before
the entry into force of this Law.

N

If any step has been taken to enforce
a prior security right before the entry
into force of this Law, enforcement
may continue under prior law or may
proceed under this Law.

Article 104. Applicability of prior law

to the creation of a prior security right

1. Prior law determines whether a prior
security right was created.

2. A prior security right remains effective
between the parties notwithstanding
that its creation did not comply with
the creation requirements of this Law.

Article 105. Transitional rules for

determining the third-party effectiveness

of a prior security right

1. A prior security right that was
effective against third parties under
prior law at the time this Law entered
into force continues to be effective
against third parties under this Law
until the earlier of:

(a) The time it would have ceased to
be effective against third parties
under prior law; and

(b) The expiration of [a period of time
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o1

to be specified by the enacting

State] after the entry into force of

this Law.
If the third-party effectiveness
requirements of this Law are satisfied
before the third-party effectiveness
of a prior security right ceases in
accordance with paragraph 1, the prior
security right continues to be effective
against third parties under this Law
from the time when it was made
effective against third parties under
prior law.
If the third-party effectiveness
requirements of this Law are not
satisfied before the third-party
effectiveness of a prior security right
ceases in accordance with paragraph
1, the prior security right is effective
against third parties only from the
time it is made effective against third
parties under this Law.
A written agreement between a
grantor and a secured creditor
creating a prior security right is
sufficient to constitute authorization
by the grantor for the registration of a
notice covering the assets described in
that agreement under this Law.
If a prior security right referred to in
paragraph 2 was made effective against
third parties by the registration of a
notice under prior law, the time of
registration under prior law is the
time to be used for the purposes of
applying the priority rules of this Law
that refer to the time of registration of
a notice of a security right.
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Article 106. Application of prior law

to the priority of a prior security right

as against the rights of competing
claimants arising under prior law

1. The priority of a prior security right
as against the rights of a competing
claimant is determined by prior law if:
(a) The security right and the rights of

all competing claimants arose before
the entry into force of this Law; and

(b) The priority status of none of these
rights has changed since the entry
into force of this Law.

2. For the purposes of paragraph 1 (b),
the priority status of a prior security
right has changed only if:

(a) It was effective against third parties
when this Law entered into force
but ceased to be effective against
third parties; or

(b) It was not effective against third
parties under prior law when this
Law entered into force, and only
became effective against third
parties under this Law.

Article 107. Entry into force of this Law
This Law enters into force [on the
date or according to mechanism to be
specified by the enacting State].
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