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2018FEHEN) DZFOWIEIZ L 2ME NS B EMEIL. MESHEmsE e
CAHTHD, NEADOAEEHIZ., FMik250 2 9HET 5 [fEH &%
FBELTREINTBY, INUDPTFICFHNIGEDO SN TWDL E W) L
INEE DNV (DF ) ZOMRAS. B CHBE OBREROER
WZERLNTWD L WIIRILT, REZEFER CEMICE RS TW

P ZAUTDWTIR, B AT, NIRIES - SE S BR RS T2 & ?
(34t . 2019) BT (W2 s 70— UL & RS | & s s (123
H))o VAR LD E LT, WHKHIZ) - HAEEH L R ERE
Sefftal (T4 M0 (HAIBR I, 2012) 120E LA % &S,

71 (4-45)677



BEREOHBME, EHEGHOT 1 L vk iiRME (ARM) ofEx (1)

(EREERARSICSMOE <) (45 IEIC. EFRBRBUR CEEF) (b
BEEKRE) . BAYXEE (REFE) GLIRFRKXE). BG—BER (&
#HEF) (X). —ARAT, FE—BEBR (F8F) (X) &) (&
FEE, YTRL)

BATIE R L FIUIIRE, —RATIC, EREREEDESE (YRE
HEE) BEMICERASNTW 0 L EBT 5),

OHRETIE, BRESKIZES Wik 0wy Ods, 2R ToHERBIFOIT
BCTh ). WEAFEE B L, THEOHHES - 8| L v BT,
EER - B 0T MAEATEE (Zofid. B T146H5 A% i8
ZTWDY) 2T ANTYS (20O L HRBERICHT 5B AR H

SIES - THVEIN DT OFEHIRIEE & o (2018) 12X B & P04
(20084F) 12134856398 N, 1005 A % #8 2. 7= DX 7 284F (20164F) T108 53769 A
F 72 [[304E (20184E) 10 H KEXFE T, 14677463 Ty Z ORI, D& 4123
DR E GEEE. AEE. HARAOREE 2 &) (49755668 ). @F Ak
EHA (30778489 N) \DE IRy - Pl Ry 4B (FrilE . &Rt &) (277567700)
OBRINES) (BBEEO T IVINA N L) GH2SHEE L) (297784610) . ® [
ETGEE)] (EPA GRFEERE) (230 (A ENE M., Mttt (2
MOV TiE, 4V FAY 7LD TIE, 20084EE0 5, 74V EY EDMT
IZ20004EFEA S, NP+ AEDOMTIFNMEEIS L ENTWS), T—F
7R 7= FHENERSEE. SRR 2 L) (3H5615A0) THD, 556
W REBAT - BRE ARG S—T— & THiA M  FERE & R4 (h )
(e ARmAL. 2020) 30E AT & B E,

Jbk71(4-46)678



MRS 2 O2AIAZZDS, BEED & OBREEST - 578ICHFKT 5.
NEINT B E - FEEICHT 220880520 TRR WD), T4b
5. 19894 0 AEHIE T, [WHE] #43T & T, 19904F 7 & W% A= )
256 F D, 199147121, JITCO (A EIEA - EBTHEE TR
AIREAL S AL 19934F 2 S FREFEFHIE & 72 o T B (BRI E 1 4/,
1974 4 A5 34 LD, 20153 ANSIE5HF LR >TW5D),
20094E D AEEYUE T, &9 R K [HeFEE | o HER»alx S (£
NE T HFEGEE] 72072, BREFEH 1 5 TIELE, HiEEE25T
X 24F). 512, F20104F 5 6 Hr @) B e i 20 57 @ BAARE AN A &
nNaZkrol,

WREEE Ry L LT, »FIT2#E, T LIEE, 3%, RKE.
WEE, CVER. RAEE B - -y MELRELHETHD .
E A\ e FEE 4 (OTIT) (Organization for Technical Intern Training)
(20174F 1 H#%AZ) 13 575 #DHLEfO 70— — 12X 5%, %
ANl (HAROZH) ORI L DH5EHE), EEOATTIENL, £
CORFEHL T FBOES LR ERMEL SNTWwL L ZATHD,

Z 2T, 20184F12H o AR (20194F 4 A A7) (2 & D, #i7zi
b O NDHE NGB EZ ANHETH L. [FEHmEHE] Th 2
A O FESRE 1 5 ) I ZHEE R [HYRE ORI - Bx I
LT L] 2 BT AHEMICHRTL250TH ) WMIZ1ET (67

S AL TS H IR EIFZES (20204FE 1 H25H) Toi IR (BAEALIRTTI%T I28)
Bo HTARSEBERE) o [Z3x bt o L Bk, £ L THFBEIZOWT]
T LWMETIE, THREBTIX. BRESKx S0 8 F1295 L, HERMK
POHOBWHHET LD ETH L, EHIT, BRERE - BERECK & 135
HAOBENSE 2 5 (ACER. 2019) &S,

B - FREEEEOBIR (REMTE. KB (2018) 12k B k. Bl 2L,
20124E2005 A, 20134E3566 A, 20144£4847 A, 201545803 . 20164E5053 A,
201747089 N &) BAETH B, ZOFRHERMEIZOWTIE, fl 213, ZHiE—-
VRN & RO E NGB E Gesckh#) Gtk 2010) . HafE— - 4f
EAFE A TSNS A= | X 0 (RUsEAL, 2017) . BEANMT- - BEEST B —- b
F A AFREET E O FERE (FEfstE, 2019). BEH— - AW TEA—A
e SBRER, O @B, 2020) 3,

71 (4-47)679



BREOHME, ERMEROT 1 L oL iiRE (ARE) o0&k (1)

H. 4 AEoEgriioon, FRIZSFETTTH D). RIEDOHHE
FRBO LN\, T, @EFEHRE2 511X, IFEEESTE T, [#
U7l 2 BT 2EBIHFTL2L0T, HIMIE34ET (14, 64
O EHHRD SN, Lmimw‘%%%ﬁﬁvgéoaxﬁﬁﬁ

[ZDoWTIE, FE ?i 27?0) AIE, BB Sl X AERIIAE L
NHH, [ 1508aEI12id, ﬂ% ié%%ﬁ*b%h&(ﬁ%%g

%%T@ﬁa;i\%@éhé%

DLEAS, BB RPN ONENTFEEHIETH DA, 7T, BBER
ﬂ?@\m%@wFﬂﬁuﬁﬁé%iﬁ%iﬁﬁf%ij%*#&é
NTW52%, ZoRiHts LT, FlziX, 20014 5 B OEMRTOFEEIC
#%FﬂlA%@%ﬁ%%Jﬁ%&éh(é%ﬁ\ﬁﬁmﬂud\ﬁﬁ
K THENER L 0LEORTED . HEAOEF LA AL 3514
HEAE 2 Ko 5 NERE S - #5 1 BP58ER I N72) . 20054121
B o [ b Art RS (S S IZET TR, (20164F D E D~
A4 P AE—=FRRPERIR L% 21 T) ~A DAY —F 25560 (R0
HWAMEEED F 50 < ) 4&B1) (20194512 1) (20204F 7 2 H#E4T) )
B OSSN D [ AL EHE#E 75 > | A &SN T w7z (20154E 0 54
BIRTT v ThD)e F72. 2007457 HiZlE, BWE TEER DL L
LA OTLHEAE I BT § 2 S5 AT S AL, 20084FE12H (21 IR ©
b % AL A HEHE AR GBI DA T S 7z,

INHOE X DOERICIE. BHARIZBT A NS - A1t
LOMAT. 1 WHEERLNER EOINMAROERF, KE T, AMIEH
OTU—=INALDOFEFERPOOEFHGH Y. ZOHNT HARITENET L 5
TWh EDRFBPHLIETHL, L LMET, %IA‘”A@J%@LL
WIEREDSH ) . AEREE L TAETRE L ZAHHE L, BHEHICHEN
2L 912, DAETIE. NEANFEE~NOPI EFRG AL b T A L

ﬁxz‘»éﬁﬂf DI ASR 2 IR IR & ORI ITED H 5 b TH 5%
[ABFYOE] IC LT, [t Ic LT, BREZOFEHEHR
FOF DSR2 TT 2, BERIIIE R 5207259,

ZOET, BlzIE, FHEANMEEERE SR - AARICBI AP EAN - BRIk~
A7) 74 NEAE (FEKS, 2019) 28

671 (4-48) 680



(2) HREZANDRBREZINE X

HERICBI L Cid. 19514E 0 #ER 44 (Refugee Convention: Convention
relating to the Status of Refugees) | & A2 FEMHESK SN LA, HA
AHAE L 72 DIZ198IEED Z L TH Do £ L THSH T, THER &1,
[AHE, S, BEEED LR EOHSNERTH 5 2 & TBIENE
REBHIZ, HEXZTL2BENDHLFTTIEHAN D 2R MeHT 5
720, EEEOIIWLET, FOEEREOHRERZIT SN2 WITZ
DL BBMEET AP OEEEORELYZITAIEEET RVWE]T
HY (1%). EELROIT. HEH33%0 [HRZIES LG HH?E
B EH SNHENOH HENHEFIFIZER L0, FEIELZY LT
FIWirzw] &wd 2 v - b7 — )< (nonrefoulement [no returnl)
FHITH %,

FREE LIRS T2z 28, A&, $79500 Ao#ER (2
DA B FEHE R 29260077 N) (FEER K 1342077 N) K OF P 8 8 B (F9
457075 N) (20194F o FfE) 36 0. [ EREE R &S 7% E | (UNHCR:
United Nations High Commissioner for Refugees) 7" #9352 & 12
o TWh,

ZHUIH LT, HARTOEREEEIX. 2011421 A, 20124E18 A, 2017
FETHN GEEHE02%). 20184E42 N\ (HEEHE X 1 H493 AN DT, &
ER04%) 12 EEBDTH D, TORDBREAL ST LTI, [
R$HE] 724 ST 2s (IRA2 B2 1K) HARDEREIZET
BHEEMORE S ZWEITRTIOTHA ). S5, HEREFEOM
BOELZOWTH FRMENTALVEZATH S % bOSEHELR T,

TIRADBZ HARL MG o 72 MR e b—— &MWL T AT, L2 FH T (K
WGIAR, 2013) 36H . A, JTLE#E UNHCR BARFHRETH 5, 2512,
PTTEM [ B AROHRFEIC ST 2 BUR & E—RFEAMOINIEL D o
TIRFHFRIED - 70— by 25 & o8 GREH. 2006) 339H
LI b 2

P IUIOWTE, M RIER [HERFE R AT O | RHIEEZM - 2115 E
SR ORNE (BEEE kL, 2006) 125H LLN, BHFEH [ OVAR) MMl F R
FEIZIBR S LB HER I ES | 5192775 (2019) 181 — 183H . /MRH#H T [ A
B OBUE | 59274 275 (2020) 5B8EH UL FMEEE M,

Jei71(4-49) 681



BEREOHBME, EHEGHOT 1 L vk iiRME (ARM) ofEx (1)

COHETHENL DL, B HFIR (56 8 REEH R 5% HE) 28
BBV TWAZI9IEIL, 1 I 7HFTOI IV NER, F/-2—T%
T, RA=T7 NEKZHNIZL T, [EWN#ER (IDPs) (Internally
Displaced Persons) [I2%F9 % UNHCR O#iE# BB L7-2 & THHH%

(3) RikELDELERHDRE

R (FREER) Lot BROME (b2 ETIIBREZZ W
DT, EFEE (HA254F (19504F) EE1475) A3, fik AE DS o &
BT TH D) ADOREFANEZ TnE 2 Ed, T 7o — ko
BEORME LT, HEENL LA TH LY bHETIE, I—av
NEEEIRIRELS . TIE £ (us sanguinis) | TH Y (L2 b »oTid, K
FRERTH o720, LHREFRIZED > T D (FIBE (19844F) [
FEEETIE)) . ZAUSHRT LT, T AU B AREE S F S TIE, THARE
% Gus sol) ] TH B (B, 77 v Ak, HAERIFRLEIIANEZ LD
HHHB, I—0yNTEE—VOEP S [MKEFFR] OXBEXH Y, &
NWICHAETEROER GEIUR) bbb i) ZeThh, K- el
BFEHRAWHKRELZL (bob b, HFFTHLMMEREHMLTVD),
FAVIE R 77 A L) SMFEERMEBEIHR . HARLEDLT
WA ENT LR A M EROER IR SN2 2 L d BT %),
BT 2013, EEE245%. 35THLA. MEERLE 11X, TH
EoARIA] (MEk241%) THY ., HToRERORERLO
BAICHRELTWS, 2F 1), Kb [FHEMEE FE2054) | 0

S ZAUCOWTIR B LB T ET - ROMAH (A, 2002) 111TE LT,

[\ - % & HR—FH BT ol (E3Er, 2006) 7 &2,

Oy obd, AROREEOHURER T, TOMIHNSL D DIZEL BV (6
X BHFER - FikE (REY#58) (4080 CBZEM. 2019) 2&). 29 L
72T L T B ol RS- Rk (30D CHZERL. 2010) 322 DL T

B, FHITE - FiEE#ERS (B0, 2007) 185EHDUT . Al - R 4%
HBURFERS (B1tk, 2018) 47TELIT 4, B 2B, A8 —%& -
E R R A M——F AT O ERL & 3 (2EM%EE) (F2EH. 1981).
W25l - Rk & EE—EB oML 22T (F2EMESE) (F2EM. 199) 7
ENFRLTCWIATH S,

671 (4-50) 682



FICHEL 2 2585%. BELOBRT. AR THDL (ZhrHZon
T —=TlE%w) Zepmmbns (AE3%). LaL [HFHEOHEE]
WL, BRI K OB % RO AR T, 25MEE LT,
HAEEZSGTLZ 2D TWDLOH, HHITHD (FHFEK 9 E
10R17H K451% 9 53925H (A% 3 » A CHENFRE L bN/-H
B). FSE154E 6 A 121 HIFE1833 537 (BB MRA D 5 & i, 2
ELLHT A & 3R L E ORI RS - FAOREEARM, BT BRI
RTFRVTOHEZR S r AR N7 o 2FHNZOWT D, [HFEBOFE]
HE. MR EILA])) o RKEZ H1F, FRANC & 5 HEn 2 EFEIUS
FROMIBVOLED, 3HRICIIRBOFIRI DGR D > 7272012, 25
WL ATN TV W) BEDLH L DITTH 5,
ZZTCHBEORE 213, [FRINC X A EFEIE] (35%) THDHA, 0
WAZE, (W) #IETCTH D I EPER SN Tz 72012 (4350 v
TIDEEH L TV D ZEDPNERENTZDIFTH L), ZOED. FEHH
T2l o TER (RFE) TEZVPEREL 20N, FR204E KT
P (%206 4R #6245 6 51367H) 725 72b T Th 5 (FHLEIL,
HAARE 74 €Y ANORE DO HETH, R bBMEZIT -2
ERHIC, HAREFEIVSTHE L0, EFEREEE RSN, H
RIEFERERD, BERURBILSTEE LiER) o ARHETIE, EEED 3 &
SERCIBAE SRS BEI45GE R & U728 JEWH T O ZEBIAYEL D v (B
TRAfR (MAFEFR) SINA T, B X 2 b2 EEDEHEREBETOEZD
—EDBRE LTERT L) 122, EHNEOMIZAEBEEEE
REELTEEE LA (B, BHERIZ, FEEIETTL. FAE3ED
BRI L) IR E RS T 5)

75T RRAE S LD KT RFRA 2 & 2 B & 9 5 RRANHERD
R E RO D 0P T el 26114 %685 1 5 1 H (FR
FIYER, IMiE EORX TS W &2 MAER (25D Sl EE
L GRANHEIE) . Z DR OB G RIS IZ 45T & b i3 aeA) ©.
FH P Cld, BT854 (mEE k2 $E 4 %) & Ol 2 2 &I T,

UOHERR R - RRE A UH R (M. 1912) (fH%11984) 267EH., %8,
AREFAE T TRRAMERD I D W T (2) ] #4564 2 5 (2000) 154E LUF Cld, #EIE

Jeii71(4-51)683



BEREOHBME, EHEGHOT 1 L vk iiRME (ARM) ofEx (1)

W % FRo T, BRAMERRE R EBAEL20TH L)), ThbFELLH
BT 4 ) EV AN, LHPARANOHERIT (oL WL TB Y EE
PR BTk, FR0ERFEEH I & 2081372 EiEE Lo
B TOREVOTHBEL TBLLEND L, Thbb, REEFE LD
LRI HE R FERE R L CH 5 DT, RRHERN T KR ATTRD &
N EETFEDIREELZROPRBEVOTH LI 2L RBETHA) (Lo
ELFRNEN B O X912, BRER L EZ UL 20 LX) AR
BIEMTHND),

(4) BEEHE —SBBOREG

ZNTIEHZZC DRI R L BAROBRMEOHIR Z %I 2
TZFONF 2T ABROMEEREZH L TB I ).

1, BREEE, R0 70— U b LT, A4 O#iss
HEDOWERIZEDLLMEERD THTH L, 7u—IUEDERE LT
DEEDOHKZEDOBR - BIROMWAED 54 BHFIZ %), ZFHIZHEE L TT
L0 Iy b LA TRVOREZERICHEEICT S5 Z L2
BIZDHBES-TIWV (DT iz, V) THE, v THE, ov
VX YRR EOHR - EEFHREOWBOD Y )i EE 2 LT I
5)o RIZEEIZ, NAFHBESLAN—VEXR R EOKEFHBOD Y ;&
LT, BRICEIR LAV o REFECIZMEIDH Y | JRkITH 7 a—3)u
BRSO F N 70— VR IEFKRIRO BN DL T L EFH LT B A,

T EOWMMOLEICRE L, E7R339% TR, HETLUEP LML
36, 197246 1 H 3 HIET, B EAIC L AHIEE 3 (R4 3H), HIZ
7)) —#iEE Gk 6 r HOMMBIRORE) 226, HBNAHLRT,

P 2B, FHREEHEERTIIZEE ROBBANMN TSRS 25 GRaNE o
WEAEET AEBWREEIE RV ET 5, O LA S KatE R 2k 5
DIE, KEEERHETH L), 74 ) EVFELMBEEDRLEDRBIZHBRDOKL
TSRO S5NLH 5, AR "EOXLTEBREZ 726 L, R - 1L
HLUERDZH B L LT AREmICERT 5 OREFMLE Z o [ EEER
o LAL. B, HEREBRCEEIEIZ 7 4 ) ¥ EBIRL T L gt
ZFEO,

BOHHIE - Wy U7 Rk e KE - BT - RIKHE (W) —5E - B0

Jbk71(4-52) 684



i W

SIS T, HERRBRILIC X 5 KED KB NED & Z ORIEIE
WEWEEIERDDE LD TH A ) . BREFOIERNLEEHO—D
FCHICEDLTHA ),

FICEE LT, TAYIERETIX. T ¥ TBOHEIC R - TUKE.,
AX T L OEROBIRNG N L 2D (Zofll, 3 —1 v/ GEETHE,
VTR AR DEBEOEKR, SOHICPETIE, A AT VTS Y
NENRVAFFEDOBEED (LA AT ZNVEHNOT 77 NIRRT 5
AIEFEY) e 2y TEBE] 2K 28miId. B¥RIceE T FK
ZhEAE 20 QI FHIB THROBE/O AR ONL L HIZ4R D,
FNEERETORN - BT E L, T4bb, (BREOHH
R Eh) NE AR LR S s — 5T, (TEEE] o) X, fEsk
WMRKDL D E L THESNLD, ZIUIEBMIMIERL, BRIV
PO UIEED L) S, WEOR X E&VIZE ) ALY 2 2
EVH ZEDPELFEHAEE S LT, RIS (Lo d EERMICE
BAMBEITERED LN TV WV) ZEDT G ETHH I,

212, BREFZEIT A HEZIZBOT, ol iHREFELTY
LI TH ) . HROPEZEFR, P d & QEEHE ERBF LS Tw 5
DL TH B, B LR 12, HARSOBE -8R - 41
EAFEHE T L2RFL, BHELEELLLBBEN TV LD
A SoThuhdbHng vy,

RFELOEDY L) MENSRTL, BEMBEIZER - BITORE)
ThY) . COFFEELOMBERIREREL o TBR L v, T4
D AFEFIZOWTIE, (BRRTLRT &L 912 RRIIFTAEES - ks
DIEE#H FT. BRE%* TR COLHEENLS. ZOFHOTFITE
EEZTT, ZOFHOMRERIE LA, 5T REFLOEER O
Db D) Thb, AROBIET, [ RiLLoM#ET] L TWw

ARG S EE (B, 2019) 274EHLDIF, & <12, 285E LT, 307
HUT 2 &S0 (L EESe% 1 5. 275 (2014) JE{EREHEAF72257% (2018))
Y InizonT, RESHR--b 0L LT, FHBE A AF TV - XFY 4
VR REO RGN B EFE L RO IEE~OFTE] GEIMEA =FHEOH
firie) HEOERE L RIEOFE (T%) (BICE. 2018) 520HLL T A% %,

Jei:71(4-53) 685



BEREOHBME, EHEGHOT 1 L vk iiRME (ARM) ofEx (1)

LDIXZFDOBMETH %,

ORREFZIRYES & BIFE—ET7 &k 4 O B0 Ry ~o
A5 v A& [TRTCOEFBORICAHED ] O L 9 BRIER T, [RILAY ]
TTRTCOFEFHBIZEN > TWT, 25T ewnEn)o
P RED A b=V TH o7z IZZITIED TV B CEHA A+
DEBRFE L TH TN TOBEFEBICE D > T b, [RGB
DiFHZFET LD REMEETH) ., TOLI BT 4T5) A MY
FHIGHEET, TAYDEFORLE QFUT L L 2HD o7, &
I LT & &I TREFGFEFSE] 2w ftfllaeons 2 L
W o7z, TD L) oA -> TBITIEEV. K08 OFEE
RENE) LEEEZHNEEWZTOZ L EZP6THD) £E2AHN
EREDOREFIZED 7259 6 (FADIEITEDENEDS, [igzEAL
VR AT L R 2 B[R L T & B R E > T b (G
B RIECUEEENE 2 O LA ICHE Z 205 510 < T, ROk
R L ¥ 2 — D% A E % [EREER] MRl E < Fiohts
BEICRIE L CL BN 2 RES 2 Eo T ) R0 DT 7
s FHLHAMEFE LIS Z L IFHL L, 2228w T, HEROK
BB ABE > TVD EFoTOLB/ETIE RV, REXE ) LTk
DB RN D & SR h 7 [ fEEH] ] (antidote) & AU E & T TV 5,

B LT3, BREK S CTHIEL 22 &L LT, [TTREZW
L A RME (citizenship)®] 7 2 &05H 50 L THCK T, ZOE

P REBELOZE) LAY Y AOMBERIISED LA, S LHY . B
—[REZOFFECHT 2 HE—TFEr oW RERE 5 & (F2EM.
1986) 7T1IHLLT (I, A E RAERL AR 3% (F2EM. 1983)) 2/,
O SEIEME - BEBOREMR (BRI, 1987). [FIS 2 M (AR, 1995),
VRO HARBEZEOEFRRD IZOVWTIE, FHIEBE [ HRREFOFEO
ZIRO R L RO Jis— [REHGHDIE] %Ko T bi#E70% 2 5 (2019)
283-314H. A [[REE & SHRBUR IREO HARREFER T H F 2 C [
MERIE] %% 2 % | Abik70% 55 (2020) 977 — 1008 S,

BOEsEDRE LT, [THREI DS o720THAH, Lh LI OHERR
DS LD R IEENOREWT -H- =Yy Vit Gtar Fr - 27—
WoF T 23 Iy 7 A0 (&) ORI LA 061F, F 1S, [
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A RDABOHRMOFEA LIFD R SNTW B, fERD (HAR) Rik%
FCOEICHETIELOHETH D, 2 OMEIL, BARIICIE, E MR-
e 5 RIFERA OB DI S . HEESLIER - Bk % 21T % HeF)
RBIEICSINT 2R EOWRORTH 5, TRz, [FE
(nationality) | & HHEAWFIZ b flibN D 2 L LI TH o720 KT
Z. 2O LAMEEFIAEEEOEDbY R ELEE L2,

B4, R ZEH. EFEFPMET 5 [ F RIE D (indigenous
peoples’ law) | & Db Y HREE L2y, d < HIBR EIZIE, 0 - R
BB EFELTLEERRIEND THo 22137255, X HAE L, TR
EREHEZ D — OB oRENRETHL ] THYHR (auF
FRFEO—A 7 =) T4 =) 1L E—FRIC—E L TR
ILENBFETH LA, LR ERY, £ LI2BERKEOE

RMERI L LT, fEoaH. £HoaHm. B - E&oBH. gk, #
FHOBMH. HHZZ TN H D, 5212, [BUAWER] L LT, BusE
DOBINMOMER, 85312, [HAEMEFR] & LT, HSREOHEFR. #4410
BHENO ARG E NS & SN D (TH MarsHaLL & ToM BOTTOMORE,
Crrizensaip AND SociAL CrLass (Pluto Press, 1992) 8 (original, 1950)) o i,
HBWEHBOAZ O3, B EHCH S - SEHED &R AT L2
BTHDLI LD, )T, REZFITRELHSFELOFET, [TH
REJICRBEVIRZ GRS, 7 AU HEFED [ARMEES (civil rights
movement) | 72 % HEEDH Y . ZF 2 TIEBEADELT N EGEER & v o @ity
ZEREVDL DY (Dol b, HPHEENE - JoREFIL ORRH RS, 1991)
M48H T, IhEx [MTTRIHEF] LR TV T, R0+ AW7EA5, — I
EEBRIZ [AERE]I THAH), T2 TIEZFNIZe y M EET, ATz, ©
LA TARM] 2 28&xEm L7z,

¥ See, e.g, S. JAMES ANAYA, INDIGENOUS PEOPLES IN INTERNATIONAL Law (2™ ed)
(Oxford U.P., 2004) 15-23, 26-48.

B, BOFNI% DT A X RIER G Uiy E oS ERKEREO @iFN % b o
ELTIE, B2, HHIEZ - 74 X RIEOEAMERE—RP50 Wb H
b (SolxrEmFERT#E] 2012) (F - W7 ¥ 7 REF L EE - FJE - Rik
e (FIfE) a7 A X RIEHE. BREEE (REHRHES %) (R
1tk 2015) 6% & LC. IngE - 0. W TERAMEEER Y 27 4 (L <12
KM - T 7 NEZRR S - BHPT) 2B 5 EFEREOHERRED RN (=
HIEAER) HARL 75 Db &z gk (B114.2019) 461 ~ 529 S,

Jeii71(4-55) 687



BEREOHBME, EHEGHOT 1 L vk iiRME (ARM) ofEx (1)

MEDFA L 22 ) L 2007471213 [ERE O e RIEHEFIE S (UN Declaration
on the Rights of Indigenous Peoples [UNDRIP]) ] i &4, #Z CHr
DA E SNAERMWBCREEEZZE LT, ZOMIBERN L4
RIEBMEOFBEIRD SN TWEDITTH S, iEoT. £ DBER
iz, TNFECTCOREDELESROFR L LT, FEREROHIZEHF
LENTLE->TWS (& X2, BZENICESHEZD 2N THRLS
NTLES>TWEILEDE V) ODTHED, £H) LTz ANT 7T
REIDTRENL L. B ERMEDSHImICH T, AR EEOHH e %
119 B2, SBERBROEHEMEDS, 2IRET R CH LT L8
bbb,

2. BRBEOHME

ZINTRRIZEAZ PRT, BREETEL 572 D22 h 0D
FATHLZIEIZLE ). RHILT, BiPIC [BREZR] L Fbhs
T AN A EREDOBRED HIL - 72ifmm e BB L #1302 R i KR
BeRThED,

2—1. 7XAVHOBERBE

(1) hEAZEZ—I9HiEH%E"

BREOFHGMEIZ DB L2EHLK L LTEFHEH SN0, H
El o oBRIZH T AHIBRM 2R TH - 72, ABRIZTHE(Z—1)—)
EMHEN CHRE THLR SICEHBER L 720, ZOBFRE L ThH-o7-HHE
KL, 1868FE DK DN —1) ¥ 7 — 4 54 (Burlingame Treaty)

D Z OME RIS EH 5 HS. GERALD NEUMAN, STRANGERS TO THE CONSTITUTION:
IMMIGRANTS, BORDERS AND FUNDAMENTAL LAW (Princeton U.P., 1996); HirosH1
MOTOMURA, AMERICANS IN WAITING: THE LOST STORY OF IMMIGRATION AND
Crrizensuip IN THE UNITED STATES (Oxford U.P., 2005) chap.1,3; DANIEL
KansTrROOM, DEPORTATION NATION: OUTSIDERS IN AMERICAN HisTory (Harvard U.P,
2007) chap.3 %,
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(FEANBRBEBROEBEEDRRP$ 5 [7 2 U HhEELGSIBYE]
(SF OHZEH ICFRTE))

Tho7z (FEABRSEE OWITE~OTA % 780 5 HESH T, FHE
R EW O CTEEERBEZKELZOL O -7, KEWNKE
A-/x—1) 4 — 2 (Anson Burlingame) (1820 ~ 1870) (FFEZ# (1861
~68) ICLAMERDTI ) MEND). LA L. 1870FEAITIEZ T BT
B CORRITEE D . 18804 O KA BEL (I E AR REIRAS R E -
HHMEORF A E SNT, ZOREL L TTE0I, 188240
[ A$EBR#: (Chinese Exclusion Act) (22 Stat. 214) TH 1) . ZD{%1888
EPFTIE, SHIEHIRESN T, FEADT A i AENZHEH % b 3E
BENDLZ LI o7 (Z L TZEDHDIBI2HES T 1) ¥ (Geary Act) T
SEHICI0EMZEME SN . FEABRIFROES L 2o 72011,
VTV AARNOEBEDO T Y 2 VEE 57 CRlERETIE, =T R
BOEBIEN., ZOWHERERTH 5).

ZL T2 L EABRIFREOERIE~NO LI L O#E T, #oh
DELFABI D SNz T8 1, THER] 1T 20T, Fx -
Fx v ErHEE (18894)"CTh 1) . MIAMNIEMICHIRTE 2 L 3 h

*" Chae Chan Ping v. US, 130 US581 (1889). 4ld. 18754EI27 A ) 712 AH
LT 12 ICHEICRY . WROBIGEENH - 72012, HAEZELG SN
7o) b o JEUOF: & LT, Nishimura Ekiu v. US, 142 U.S. 651(1892) (#
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BREOFHMNE, EEHROT 1 Lo vkl miRE (ARE) 0Bk (1)

Lo

(T2 zVEWEm REREYEICE >TWV3) (20174 1 AEHRE))

Too STHITH LT, B2, [AEZROZERE] I L T, EE Lok
EPR AL SN CORTRGELZOD, 742 - Fh - TLUIHR
7 (18984F) TH 2%,
ZLTEDOBERIZHHDIE, L ICEHBEOMIHBHIHE (H1) O
Al2ix. HiEHED S Lo [ 4 (plenary power) | L EbIL b b
DT E- Ny T VPG L RGERONIEN 2 A EOMER & LT,
SHEIAND AE 22T L ENTEDLEVWIRIETH L (F LA FHHE),

W b O BHARNLE (25i%) O AEFEG DOZEH]) 256 5,

# US. v. Wong Kim Ark, 169 US. 649 (1898). KHFETIZ, ¥~ 75 A1
g (8734EEFN) OFWE T + v S AD, 1890F IZHEA~—KIRE L. [
FMTT AV AR o728 2 A BIE- 2R SN O bI 7z, HPTIE,
BIMEIE CPELEH) 258 ST, IFRES /2, THICH LT, Fong
Yue Ting v. US, 149 US. 698 (1893) i&. —f&mmidfZoH> oo b, H£RIFMET
FaVrh, TAYSEEOBERHIZZVE LTBY) (HEL, EHEE S
P, Za—IF—7 CiEltffi, EEEI N vw) D)., Wong Wing v. US, 163
US. 228 (1896) Tid. KEDAEAEDE & W S Wb EHRIE, Bk
fE LTSN 5 s & D1892E R REDHIE L S/,

® EmMERICH DE VATTEL, LE DROIT DES GENS (Law oF NATION) (1758). Z LD\
Tix. Artnur NussBauM, A ConcisE HisTory oF THE LAwW oF NATIONS (revised
edition) (Macmillan, 1954) 214,
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RUGGLE

ARICHTS

FIRI>TY TIVBICH BT + »BHOER) (BSHET)

Z2iZid, 2oRFFE LN BHEHN BRI Y o - VORI DH
Lo T, EICEBORNE LB ST, BEEO/TIE,
FEESNEIREENLOTH B, TS Btiasm (R - 4
BER) L LT, #BNO TR DO%EREIZOE, ABE LToFH
HRELZRODLREZETE (TV—T7—KRHAE. 75 —8BHE. 71 —
W REHIE) ™,

2R, BRI TEMG] &I AHFEENRSH - 722 L 135D
W CHISCCHPRIG TR 2 WIS £) o 2 LTI ) L E AR (Fh
E AR 2V L EAORALEE L) S - oid, HKRBIMRASBREAL
LTCEZIMIEDZ ETHY, ZO0DO I EIFHRTH 720 Lo L
BREOANFEICHETA2HEENMEIL. BRWIZIIZEDL->TB5T . 1924
FEOHFE Y + — % —3: (National Origin Quota Act/ Immigration Act
of 1924, 43 Stat. 153) b ). 770 - H 7V OT A A ERED
MRS SNz BRERT7 AU A2 > CTld. BRESIIZEL. [JH
O] THotzdNb (bob b, HE - I —avy K7 Y

HPEIZZDT7 4 =V FRHEOEIIZOWTHIT 23 DL LT, Victor
Romero, Elusive Equality: Reflections on Justice Field’s Opinions in Chae Chan
Ping and Fong Yue Ting, 68 OxLA. L. REv. 165 (2015); David Martin, Why
Immigration’s Plenary Power Doctrine Endures, 63 OkLA. L. Rev. 29 (2015) 2/,

Jei71(4-59) 691



BEREOHBME, EHEGHOT 1 L vk iiRME (ARM) ofEx (1)

TROOBREAETL 74— —HIEICE D, 19264 Do REIL
0T KMICHEHIAAR, P E—F =% (= 2—3— 27 K%) O
ETTOBRBBIMOWZEIZL S &, B4R LB ERE KT
SR/TBY., FRIYBEOWFFD 6 — 7TEURT 248 &, Mk % 358
SR FEHRIIRE T 7).

(2) 1965FEBRERV—BHNFEHEZANE

SHOT AN I BREOEEL 2 LT 5 DIk, 1965F 0 Rik
(Immigration and Nationality Act of 1965, 79 Stat. 911 [The Hart-
Celler Act)) Th oo RFEFHIZL Y, HHES A — 5 —HIEIIEIND
CEilhol (bokd, BCEAHIRIEHE, Pl xFT T AD
A2, 1968 ~ 80i2id. MEE2 TN E SN Twiz), & L THEMRE
P OKBREOPK L oz TOEET, 7TOOBEY AT AHRD
SN=DEN, SOTVAT AT, IRTCOEFD74% (BEELMKD
65%) 13 &M TRV LikitEE# (legal permanent residents [LPR])
(7)) =7 — FEUSE) ORKBICEREND Z L1k 57275,

Z 2Tk, —HRAY7EIE (guest workers) D ANKZMEIL TH &
72\ T A AARETIE, 23056962 A0 Z 9\ 9 FEE ST (2015
), FOMNFUL, HERZE (HAB ©¥), BEFEE (H2A UH),
ZfbR - VAN U E05EE (H2B UF) 120 6inb, M- v+
W —HEEE, 2H)v) v 4 ToBRIE, [ZHTTR] 2152 &1
e LTCPFEWRERBP O T 270N, EELTWLEER L)

% PETRA MOSER & NBER SHMUEL SAN, IMMIGRATION, SCIENCE, AND INVENTION:
EVIDENCE FrROM THE QuoTA Acts (2019) (https://econ2017.sites.olt.ubc.ca/
files/2019/09/pdf_seminar-paper_Petra-Moser_20-Sep.pdf). See also, Austn
Goolsbee, Cuts in Immigration Can Threaten U.S. Economy, THE NEwW YORK
Tmes, INTERNATIONAL Eprtion, October 14™ 2019, p.7.

% SE (1995 ~ 2014) @ W @ FEAMIE. B 21X, ALEXANDER ALEINIKOFF,
DaviD MARTIN, HirosHI MOTOMURA, MARYELLEN FULLERTON, & JULIET STUMPF,
IMMIGRATION AND CrizeNsHIP; PROCESS AND PoLicy (American Casebook Series) (8™
ed) (West, 2016) 283%: 1,

“ MicHAEL WALZER, SPHERES OF JUSTICE (Basic Books, 1983) 60-61.
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(ZBFAYTIE, 7AV A LD S EVHEATEE (FVvaAzE) ©
FEEAH ), ZOMEIZEN), COBESITER-7-DIE, #2 KR
K750 - 7075 4 (1942 ~1964)%TH Y, A * v a3
FEETT T AOEEIZL VIR S, 194TREIZIE. TEAEIC K
BEOBA - EREIFRO S, S EFOFHE ICEESNLET, —
BESr 8 IR ED I HNCTWvWb, 29 L2780 - EFICL- T, 20
R THFIM6000 NG @ H s A S i, 19524 5 5 o B R i
(Immigration and Nationality Act of 1952, 66 Stat.163) Tlx. HA# 7 I
)= &) (BELTIS000AH) . EIE. BEFEHEO» ) OHE
%50 51000 NP ES OIFIEBR (T4 %) QWY i 1 @iz e
b, FEHHKEEHEE (H2A 7075 4) IZA&KIZY 7L Tw
% (20054E 0 4 758336 AN AF L TL20194E 121325757667 A2 %2 > T\ B),

(3) FIUTBIEORBEBR (ZhURIOBER EDHE)
Ok J ¥ TR L DA AT 5 NFEBREGE

TA)IBREOH I o S0KR%ELE LT, M7V THEMEIC R >Th
LORBRBOREZRAZ L1234, D b7 v 7RI, KFE#ERT (2017
F1H) Beiz, 2% (20154FE12H) @0, A AT A7 HE (7>,
A7, VET, YRVT, A=Fr, V)T, ATXY) PbOXKHE
AEHES, £728RZANI20H M oBITaH5 275 M L7z (2017
4£ 1 A27H (Executive Order 13769) K UNF4E 3 A 6 H (Executive Order
13780) o F i (& E. 4 5 7 =43 %) (Protecting the Nation
from Foreign Terrorist Entry into the United States, Exec. Order
No.82 F.R.8977: F.R.13209) (Muslim ban; Trump Travel ban)). % D
BELCid, BREEDOERIZE SNz (B, F4E9 H24H OKAMKHE

B 75%0 - 7075 LDV TIE, ERNESTO GALARZA, MERCHANTS OF LABOR:
MEexIicAN BrRACERO STory (MacNally & Loftin Pub., 1964); do., SPIDERS IN
THE House AND WoRrkERs IN THE FIELD (U. Notre Dame P., 1970); MaE Ncai,
IMPOSSIBLE SUBJECT: ILLEGAL ALIENS AND THE MAKING OF MODERN AMERICA
(Princeton U.P., 2004); KitTy CALAVITA, INSIDE THE STATE: THE BRACERO
ProGraM, IMMIGRATION, AND THE LN.S. (Quid Pro Books, 2010).
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BEREOHBME, EHEGHOT 1 L vk iiRME (ARM) ofEx (1)

HE (Presidential Proclamation 9645) (2 & 0. ¥ F. JuEAfE, X4
ALTGEMA A=F v ERENLT). LML, F¥% - AEEAHo%R
EEEFOCOTLEHMEHIIELL. ComFidRLE 260, A
FERIRPIS RS /2 (29 LEHBIARER - 20, BuseRZ#HED
BER L TIBIEIGER L F 72 KREOMERRE S L $5 &4 5)%,

FoM, KNREELOPERE LT, 1987TEL - T Y KKETTO
HIV/AIDS &4« OHEBE OB ) (20094F 4 /N~ KFEHEIC & 2 Bk £
THEV72)  TEHRIZ20204E 1 A3LHIZ, a7 4V AREE DR T,
T v TRAEIE, 2 A DI RENCEAE L 72RO K AE & IS
T 5 KMMHEES % H L (Presidential Proclamation 9984) (i K& Ok i
JEEE. FoEE. B, W, TELENEETE), ForoE
A7 ZHER L ([F4E 2 A29H) (Presidential Proclamation 9992) .
WIZZo#ile, vz 7 UiEZEA TS I — 1 v/ FEE 267 EIZ
b MIF L7 (A4 3 H11H) (Presidential Proclamation 9993). % L C
INEEERFITANT ¥ FIZKIZTL7 (3 A14H) (Presidential
Proclamation 9994) .

@M (unauthorized/undocumented/illegal migrants) o RiE—
—LIZFEOTEL ., BT HAOME

SHITEROT A1) ABRE LOBEORE EIE, A OES
CREEE) 2B T, hRT7 A DEEI SR> TET, IEOBR
FHAFEITICHE L TT A ABR L7200 T, BEIZ11005 A
FEVDEEN (E— 7220074012205 A ZHIZHT 5 &, 20174
121310505 AT14% > TH Y RAITD 4% & S p) PGz kb .

# Eg, International Refugee Assistance Project et al. v. Donald Trump, 857 F.
3d 554 (4™ Cir,, 2017); State of Hawaii and Ismail Elshikh v. Donald Trump, 859
F.3d 741 (9™ Cir., 2017).

W3y N DCOERIRS 7 8 v 7 Thb T —W5HT (Pew Research
Center) (20044F3%3.) O F — # 12 & 5 &, 19904F 12123505 A, 19954F 12 1%
57073 A+ 20004F 121286077 A 20054F 12 1£111077 A, 20104 12 13114075 A
20154 121F10705 A & v Z & T, 19904FA8A> 5 20004 RT=EAMEE ) T, +
N BERR I AT BRI RIS VN IZ e 5 TV B 2 E D% B, Jens Manuel Krogstad
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MO EZY), EbAEBRELOaY ba—)L - Hlllz 275X E
T AHrR, [REBR] EEND). PV TEHEZZ ) LA
WX LT, BLWHZMIT %,

PER DK RATBUL LI N) Z ORTEIC O W TR TH - 725 (Bl 2 1,
1980FERD L —H Y K#E#H, G- W - 7 v ¥ 2 KiHOE L, EHERE
RoEMEMFEIC X 283 b FE 262 L7z Y L7z (Immigration Reform
& Control Act of 1986)). £ L THTHBREY NI IVIRALIZTIH SN
HZENSW, 7T 4T —HP (19824F) 13, EHERBROT L TH o
TH, ARHE~OHEAIEL LRES NS & LT, #heERIIcEE
U7 (ZOHEFHHRTIEOEEOHEL & b, FRH1000 )D@%%@i
HWEZORLU72) 73 ANk & CEIUEIE (FERHESTE) &)
LT,

LA L. 199012 ) . CoOMEORIT LS & 12, EIFFHESIE
BYATLAO—FALEY ?/TVF&TET’C“LiEﬁﬁE"Jﬁﬁ Ik L < L“C
Wizo L2 LREIZ T & O MBS THRETIZ WA b v ) JT,
T34 —HEOREOHRHETDH ). BIZ2001EITIE, FY — A4
(Development, Relief and Education for Alien Minors [DREAM] Act)
SFEOREDN R SN TS, TRPEBL7201E, AN EHERAD
B 1OBITIRS (XET ¥ 5 2)M2 X 520124050 ¥ v 71 (DACA)
(Deferred Action for Childhood Arrivals) 70275 A T&H Y ([AH]#30
BEDOH (20124F 6 H16H) 125K SN, T2 » A, S HE 2T
fFiFosniz) . INTHI0TT 2w LT ADOARE: GEIE#H) BROT- L1
PIRE I NS 16K CRENZFRTEL T, —EOHEL - %L
OREEZFLZDIDII ERETETEZLLVILDTHS)Z Lilko

et al, 5 Facts about Illegal Immigration in the U.S. (6/12/2019), https.//www.
pewresearch.org/fact-tank/2019/06/12/5-facts-about-illegal-immigration-in-the-
u-s/

% Plyler v. Doe, 457 U.S. 202 (1982).

2 HAT A EIZ, KFEHEES (presidential proclamation) D RFETH 1, M <
b, AT 4 (executive order) & MiE\W i, Federal Register DA%
BEHEOTONLDEPOENTH ), HEITFERWEHRDO LG EOHL LW
ThHh, FEHHEIDH T %\,
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BEREOHBME, EHEGHOT 1 L vk iiRME (ARM) ofEx (1)

72

fii )5 ¢ REHMEICEAL T, B2 080Ty (BiT2E) L LT,
201442 S50 57z v 78 (DAPA) (Deferred Action for Parents of
American Children) 70 27 A Th ), ZTHIEI7 2 ) B AR K kG
JEAERE T2 7% ) BREIFAEN L7238 OIERBROBZ NS L LTBY.,
CNTHIIOFT AP RESNL Z L &Nz L LI hicx LT,
T AMZFDOMSMOFRER T A by TH0 0 CKREFIREE T,
4%F 4 O¥PAW ENT, I ABHFTOT O 7T LA N v TOHP
DHEFES NP, 2 LTI NEZIT T, 20174E 6 AIC b T & THEME,
Zo7ur 7 AW HEL72OT, e o ToR#EIETELL T
Wk,

HAIZ, ZORNERR (REERR) oliEx &9 Fkd 501k, »
RTOVENFETOH D 20134 6 H27THIZIZ RBE L~ T, Bk
DFDOHPFACOEZE A L7z (ZONEFIE, FFERBRICISER O 7
Uy ATHRMEY IS SE2EH 2T, BEHEORGIELEY AT A
TR S 2 8T IEHE O /2% W BT 75 A% /ED (s T,
PHOREERFEO H1B 70 7 7 20ERMiIE. HHEER Q7T L%
EbEL), RPOFHE LWL (FNF TORBEREHLOBER
FEEBEVEZ T, BAN-AIINEZBVWCBREICT SN T, B
IMETHo72), AT, EROZETHRT S FEMERT S (47
ADEBEHEOB) L) bDTh -7 (68EAF2E)™, F 3wk

% United States v. Texas, 136 S. Ct. 2271 (2016).

M OEE1ISME IS T 20134E 4 A16H ICIRE S, IEH L, Ch- ¥ a—
~v— Fki#E (RE. =2 -3 -7y 20358 AoFy 7],
ZFLTR AAYTFA(RE, 22—V ¥—I—0D). J-~vr A 3,
TUYVFHNEE), M- ovEL GBI, 7o) S E) S0% ERiEETH -
Too FEAIZ. T20134F EBEZ e - #FS - BRIV (Border Security,
Economic Opportunities, and Immigration Modernization Act of 2013) T& -
Too B W v I A YR, 20060 HFEFEEH TR EL T, ZoOMEIC
2 TRIT LTz, See, eg, NYT Editorials, Immigration Reform, Finally:
The Success of an Ambitious Bipartisan Bill in the Senate Puts Pressure on the
House, THE NEw York Tives, June 28" 2013, A24 (Z D30EBTL » & B
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RIS CNEHFL T 7eds, TRTIEHEBREORNRE ST, BR

7 B REOWUHESED, LRETESH32THIME L, A OBRFIHELTER L.
TR LTy S OBEATERIIRODOT, I E L, KRHEICETRE
DTy vy —%5252bEholz, TH#ERON—-—v—KIZ. TROZH
FEENICELEZE S TR WVERRTVEY, FALIETIEVIT 2V, 20O
BRELFIZ, ZL&TELRVIILTL, BVWHXHL, AUy LT, H1
2. REBREORRF - F@ICS W TN L HAMOLTE (20114 F TIKEI
Ao T2b DIZDWT, 10EB ORI & 3 £/ OJRILHIH < RMERE, #
DRI, 7)) — ¥ 51— R OFK2000 RV O S 43730 0, 358 L i RAER
WEERD L), E212, BEFBHESLF) —~<v— (TFELELTRBRELAER
ERRE) IS5 % T REBROEONS (5 EMTONRMENE) . 4312,
EEEOREE OFEZFRD., 412, —EH5EEOFOJKA (H1B 9 (34
S E) O (6 5500025 114, E5IZIZISHICT5) . W Y (Fk#h
AR OFIE (7 5000 AH) (H-2A (REEFEE) O (3007#E)) 258 5o
ZIZ L BIHEOBLZ 0505, M TERHICEY . FEREERES AT LD
B, ESZEHAOFEER L L 2SN T0E L, TTREREOERLET D
BH TRV THETORIUIEBRTE R WVD, LA L ZOWEROBERT,
KREBITEBE LD LT RETH D). See also, L. Gordon Crovitz, The
Economics of Immigration, THE WALL STREET JoURNAL, February 4" 2013, A1l
(Hfr 28 L 2B RBEE 2240, RIFFIEROTIREOEE LT
Lo Y)AVNL—IE, ZOA A=V F YT —WREZAHATHY, BEE
WEIELEOBID %> 7205, FOMMITIRY . Z 2 THIE AT RMEZ 15
LB LR eo720 SV ay TAN, TOHEOWEE Lol F
INTRARFANC20114E, o T2 L b A, BRESE 20 L2 BT,
19864ECTd 1) . TRt SN7A NV KRBT, 04 = —FH &3, BR
B OPHWIELELTDHET D, TA) DOBREOEREMET L TAL L,
ZOHMIX., AfER - RIEEMZHIBRZZITAEZ2AI1I2H D, AT »SES L
NZHED L7120 TIE D o7z 1899FE D HBRIL N - RfEZ & 1258 S,
18824E D R EAFEMREIC L 257 B B2 R & LT, 19204 F Tl HF D
HIBRIE Ze 2o 7oe LA LI9O24ER R T 7 X ) H ORVEMEZ HR#ET 572012,
TUFAY yboIa -0y AR ERT S LD R RES (74— 5 HE) 25L
Size FIUIWINDFIEF &3 R 72 5 72 (Mae Ngai, Impossible Subject
(2004) 0 %< DY AT AW VREY I — & HITIORARFREZ DO EHFIL,
KET%FETE L EABEED ) — v H— F b EM140004:A3 LR E SN s,
s, FoT7 RN F =74 EO/NENIRIFARE 725, PERA R L)k
ANOADLVETIE, MHELFL 20 ENT R R b, EHIZT A AT,
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BEREOHBME, EHEGHOT 1 L vk iiRME (ARM) ofEx (1)

EEN, PTUTREHEIZLHAHABAL Z L3\,

FHEEOHFR T, BRED O OBEMREFFIGRE L VO - 13555 - 7 (Pia
Orrenius) (¥ 7 2 O#FBEMPUTREOREFH) o BHEBSIND10HD 7
)= h—FD8%IE, KA v /N—1Zxt LTh, NBMNHEEHICEZ230TH
%o H D DISBDAN, BFHMEATLEADPLADOBRETHL, FLTE
DX, FEBEORME LN LT TH L, BEMOITTEZEORRICEHL T
. A=A PTITRAFY A AF OIS, 1990412 TE7-HIB ¥
FHIEIX. SFEH65000 N DEFLFEDFHEE D EF IR R END DS, Gk %7
) LW BENOTFENEE D . BB TREIEDboTLE)ITETH S,
LALEZDE, BROWFAICE D, A - 2L, 230 FVvrhrsb L)
27 505, SRI0EM T, 480E NV E 763D TH S, 5RBRERENHE
RIZH O TRFMBS A EZLREXLETHS). BROBEFWRRZEH
T HRFEFHwRE TH Do

bobkd, TOL)ICHEMRBREZIIEZTA I & OBFBNFMIL, M
LB DILTWz, Eg, Annie Lowrey, Struggling to Measure An Economic
Impact, Toe New York Tives, June 27" 2013, A22 (BRI LY, @
BIZED X ) B EETATT e TOMIZOWT, AL TW5, HH
BHEEHZON b— - A VAT A4 Fa— M BFWET ANV - Toar-
TA—=F L, YNRFGNHET A AESEY Y —1d, BROREEBMT L LT
bo LLMAET, N7 4 v VHHZR LR, BBEELSEL LT 5, KF
FEIEARE LT, BRIZEFFT LITREEMEICE > TR L, BB ERICFIRE
L7635, EROESTFEFREI (Congressional Budget Office) A3
LGS T, PRICL 77 2A0RENH 1) 12 9 104/ T200006 F v o
BRI, BIZZEDORDI0FER T, 7000/ FVOANE#HEH & LTwb, #
NIHBERBEADE RN LR TNDE, bEAHA, SHROIEMIE. 27474
FOFZH 7% 26200 PV BN 23% % A3, M5 Tk A 254590 NIV BN
BHHERBLTVD, SHICEERZ L L LT, NEAEEOEE TR
f+5- OB R CBUF 2 b Ofafk EOMIROZHESHF S NS ZOH5O TR M Hh
PHRWL, FERAOWT., RPN EEO FA. BREEOMK, EEED
W7 ERBEN ST TADA 287 FHFREVET L, TIUTKH LT, TR
AT 4y VHEOBMEE T, @RI NANEBRRIC L 2SR =E
ZHRAE. EOMABEEEY LY. 14EI060E FVORFEIA N EL725F L,
W o 25HBMT 2 & 212k, ARV L X7 1 7 TITIZE 1600 Fv ol
BiEH726T LT 5, BIFOEOIMEFIIFFHLEENITHITLTW2b
17 TliZ72\») ; Eduardo Porter, Overhaul May Benefit, Not Hurt, U.S. Workers,
TuE NEw York TiMes, June 26% 2013, A18 (Bx ¥, Fleh s FhIZH &
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@%EY AT LDl

JEHERBR OB EFH— I 2DV IR A N B> S5k ST
WzAs, MUY TEMEICRD ., memfbI s (BEREXLED

12)o ARHOEBFBMTOBILTE Y LIFERSINTWEDIL, [BEMKE
71 k 2)v | (Migrant Protection Protocols [M.P.P.]) & LT, 20194 1
HAHTHICEIZEEP 0T bW L2, [ A X IFEHE] BUR
(“Remain in Mexico” policy) TH 5%, Tbb, FRT AU I 25D
%) 5 75000 N D BEFERE K FE O\ & LT EROFHIALT X)) I A%
E|IC—FHFECE 2 VIR HEAEHL T, FHFHmEPI A FT 0
R L 2 E a b nkw)y Tile L, 2072012, AF T T
TEHIZEEYS - JUBRICI S 72 ) . BHFEATS Tho72) 5 2 & HHuE
ENTWBEY, 29 LFHOEHE EOZILOFE EOREITKE VD,

LR ZOREBREICHEDLIYHEIZLD D LD LT A ATV LHEEIL,
Al - FERHOBRBAICL YV EEZIT 200 LML, 29 LIBREOH
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TNy — Lat2 IZES L, HRT A A0S T A ) HEREIZN ) BR
BROLUADL ZAHT, FEFEIREH2000 N PLEASHAE L7225, Rt 08k
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ALY - Vo~ VE QUR) E. By HENS MV 3SRIF 0728, HEY
UTIWAD, BIFEIREEZENRZ) L LTwD, V) TEIFIZ, T
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I LANTVSAS, ER72HIFZH) LTND &id MV aBERIZHIFFL T
WV, [7H FR#HEIZ, A 2B L TV b, BHME D OFERIIEAT
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R TEY, MTLoH2 ) THREIZ, FUITIZHEDAA, I—ay
ISNIZERNZPT L) ELTwE, LARZBDI000AHOHERF ¥~ 7121,

BEIZ 1 D5000 AL EOERA B Y, ) THIZWS 7+ F =S Al [ 54EMH
DOHEFFIZDLIRETT W), MVIAPEULOEET, RO %
SLizdheTd, MTLOERIEETHDL, BHICHIELE S ETAE1X T
bdhrb, FUITLIVvaLoMiik, RLEEBRLSHL, FIVITOK -
IV FAEME, [ Prvaid, AKE EUGBENCHR & % (B s8¢
Who 29 LAZHEEEF) DTEFRETELV] N, SAMORLO b
anrbF) Y TNOBR - #REOHIIHT TH 5, EEOHERFIT, FEF
BENFETIZHBOOAULESBE L TWwb ET5, LAKRZAERIE. EESTEE D
TLA L T D LB ERIRRTWS).

(E512.20204F9 AD L AR A BT THRY v~ 7 TOXKICE LTI,
Patrick Kingsley, The Refuge Was Miserable/ Now It’s Destroyed: Arson-set
Blaze Damaged a Camp in Greece Known for its Cramped Condition, THE NEW
York TMEs, INTERNATIONAL EprTion, September 11% 2020, p.3 (F— 1T » /X T
WROHR Y v 72355, FUIT - LARZABETIE, dIH)EVWH., MIZE
LEORRIMT D OMER - BRAIMEA TV 2o M L. Ty T —, EHERM
BUVENWEZATHD, bHMEDL, EABEES V- T3, 29 L7z0Ewik
TIE, WTNABERLEOKENRE 2 & LTz, ENA7F E1220204F 9
H 8 HO#ITHE E 720 12000ALL ESEET HEY 7 -F % v TTKEFDH |
BET I & 7zs 20154E DR, X BT 7 W VR 7Z 5720 2 2121, 3000 %
FETDLF Y I 2T AL EEDATE N, DEWT ¥ MNEFE o720 BN
HEDPITOMMNEESREOU- T4 v - T7 - 747 Y KIE, [RVEL A
EBL. WL YOHETHL ATy vy PRIF. 222510004 <
SVOREZZITEND L7z, HRF v v TRAEFEORAL . BOHG
HHF I L —RIEN TS, KEE, Sy v TREZBTRYOSF LKL
Tehb b SNDb. BITKEEKN TS Y AT O AHEE EATEE LT\ b,
FYIYT7OBRRAKED G- avEyy 7 azxRKid, JEE - KEFED3000A
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FOM, ARICEVWT VT7HBCRES WA HRMEES LCoe v
F v R (Rohingya Refugee Crisis) 23 %, Bk s Fxid, I v v —
DARTLEDYA )T 4 TdhhHN. 19704FEA0 5 BRI & 2 8EST
I F D L IR TIE. & CIC20124E 0 S RER - B EAT A DO EL R,
20154EIZIF A= ME=T e D 20174ED I ¥ ¥~ =D T F 1IN

HEVIBERTZRMETLE LTS, Y 7TI2iE, 20164E03%, M anp
585/ NDWFHER, - BEAR T, 512, 30/TADBZFDOHER TS, 20154F
DfERTI—a v \GEESBELZ L L T, 2O BFETH L, BR
HIZiE, ZEPEZZERPEZ 6N, RTLE (k. WEFRKFHmREFEo
TR, HBHEREHEIE-> TWd, IV 47T AEME, KLz D%R
HLTWEH, Ml T, ZOKER, AHEFHFOLBEOZ >NTICHRE E DWW
9 ) ; Matina Stevis-Gridneff & Mauricio Lima, No Place to Live Again: Their
Camp Razed by Fire, Refugees in Greece Fear What May Come Next, THE NEW
York TMES, INTERNATIONAL EprTION, September 16%, 2020, p. 1, 4 (#4000 A >F
M (FIIE L DAYE b EENS) LUBOOADKADS, F1)T7 - L
ARABOE) THEF v TOKFETHRITIE SN, 157 1 VORI
DO 17 EVHEHEEAE L Tnb,e 2015FE 0 516120 COBR - HRGRIC
e RN G DB B RBOEORBM T ANEFERNKETH 5 WNH AT,
CIOREE. FRRIKRICEREZRE D & L, BERIERMET 205 [RW
DOFNES ] CHEARIZHEZ AL EIIZEDAY VY ATH L, LPALFI VT
TOReHERHK (FEEHRE) 0702123, 1EUEPPZEDZETH b,
B TIEEWIE000NNEDOFEE > 7208, T2 2H ARV (BT, 2
TFEDOBRTL H2600AI27% > TWAH)e M- 7THZEA (165%) &, [#
ETEZOER, FuiinE, 107 AWZE) 7 -Fr r Tidd o L O EW ] TE
BoXH7Zlewv), ZITOBR - HREO3GO21E, 77 =A% Vil
HTHb, 202009 H o a0 FEENILE Y (HTA% L HERGE X354
TH2), FUITMEIE, BEIEETIERL, FYr 7ELTLoMREEE
RLEIUSHTORED D) KELE o7z BRO DT Z 5 7225
ZI)LERSID R hot, MBI, BSEEIIVARABICERIZE &
DELTER. bBAA. 172600 D9 6. B 40001, F) ¥ 7 H
WIS, SHIZI200 MR E LTRA VI T S &Il o7z0 L LE
NLAHZOWTIE, B F LB OERRAOPo T RnE 972, Lo Lk A
ExT5Y - 4~)E 166%) iE, HEEZT 272012, AEEiHwEE))
S, S 5 HHEI20204E 9 A17H1LE ([ ¥ v #ERF v o 7S G
JEHE— = 35 A = B B iEEE)) 2,
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BREOHME, ERMEROT 1 L oL iiRE (ARE) o0&k (1)

TOMBIEEIM L C (DL EZ2FTHT0H AL LS 0#RIAEF R
72) EBE SIS LY, LNy I T v v a (EICEDT Y

P Ixrv—llBIILEE U F Y REANORIES - BRICOWTIL, Azeem
JeranM, THE RoHINGYAS: INsIDE MyANMAR'S GENocIDE (Hurst & Co., 2016; 2018
(revised version)) 2, B, 017ENSIMFEIINTTHOI ¥ v —HEIZ L
AUb Yy FyHEIIOX, AMELTMISOSIHESL )L LTI I L
2B L Cid, #lz1X. Hannah Beech, Saw Nang & Marlise Simons, Myanmar
Soldiers Tell of Rohingya Slaughter, THE NEwW YORK TIMES, INTERNATIONAL
EprTion, September 10® 2020, p3 (Gt 3 v v~ —FEFOLLZA (3471 -
VrEWE - F Ay r) DS 01TESAOHAT, [Eb < HICAST
Ob rFrfRIZTNTRE] L5928 T 82 RETEAREZE, A%,
MR EETOTRIHES L C0h, ZHUEY I~y v tvnbhb Iy r~v—H
BROEFBED—ETHEINZEDTH L, ZDd1d A 202068 H) I v
Y= ORM LAY 2020429 H 7 Bk, EBHIESCHFTOH 5= 71
BEINT, AEFhez 20 A2 Ll b, [HEMIL] &) AT v FH
ROREHEBOM - AI AT, [ I vy ~—TTROEFKE KD 2%
T, AAMNRZ LT, MO TOREEOR»SDFEF 2] L35, 20174ED
IXYY—0OR U FYEBILEEM OB TSR b DEED VA LA, 2

YR=EHD T F AN AT NIz, FMTIE, REKRD. . FROMITK
Tib Lo 7z, EBEZR SEMEICL S &, 20174E 8 H M5 9 H MIZH»
TR &S FHT30NE G D 726700 AR ZE S 41, 20174 2> 5 20194F |2 A
T, By Fr o EIIEE S L EEEIIEHELTwL, LAl /=N
WVEMEZEZEOT Y - H - A—F—Kid, Ivr~v—%FHEL TV,
SHOZANORLOFEF I, 29 LA afTbB bo Lt Bbhs)
B, F 7220204 DEHEHE DS I ¥ v —DFFAMp ST L F v kA
FHREINTNBZ EDORFEIZDOWTIX, Poppy McPherson, Rohingya Villages
Erased from Myanmar Maps: U.N. Mapping Agency, Which Savs It Relies on
Government Data, Also Removes Targeted Sites, THE JAPAN TIMES, September
15" 2020, p6 (20174EI2 2 v v —FHAT3HAO T U Fy DA% Z BV
(58 As [ IR Lo BB ] &3 2 H6) miiciE, v Fef (Ivr~v—
DITFAMNENY 7T 2OEERCOF 775855 0]) duk £y
DNOWEZ STz L L I v v —Hid, RIFEREOMEICH LT, &
DIFFMEREE 572 L L, 402210, I v v —BfF L OCHEOEY A E LI
O, 20204EDEEDHTIC L B, E—Y F— - F 7 v D—Ek ShTWw5,
B FXRIE, 20174FIC 3 v v =TI X D) B & /240013 E DR TED —D
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7 AN = V) 121E, 86 AD D (1005 N &) av v F ik
RN 5 & &, KRB LE & L ICHBELRBAEREEZRAOA T
B,

Tohbo N FANOHEONEDIHE CREM) —¥—) OM- 171 4 &
ISR NV T ITTA Yy VaDERF Y YT THELLTWDED, [ v ¥
T—EHOBEHI FTATIRETEIRLEIHLLEIAIHE LV, Ix Y=
DOHEEEHE L. CONELHBEIZOWTIX Y LWL, MEZB®EIN
7o —HATEAE (GAD) DA —F—HRED, BELZ Lxv, EEOHI2S b
IXUY—BUFICRILLC, By FryoffidiE s TEB . EREIZHEA D
%77%/-Dt/$¥ LERIR (0 2 F v HEFIFEEARL) O L2 T
i V) %@Eﬂﬂi%ﬁinﬂjféé TEEANERSERBETI v vy =275
74—5/%%& (B RFEEZ) (1956 ~) 13, [ 3 v o~ —BUFIZERYICHR
DIFEZBELILEIIELTNE, TUVT Y T4 T ABRORY 72, #HIXIC
BILC, ERED 2L T abo] L%, AAEENSHIRD I v v~ —
TlE, A AT 2EEOTE Y FryOHRMIIGEIIN, NV T TTA4 v ap
LORAG LA ON L. FENZ2017EOEED b LN 2R ORRIZIE A —
TURET LD, FIUGEELRFRPLELZ LT D, Sy r~v—bNV TS
TA v t@*x?&kbimﬁﬁéb Jaig L 7o RITE e AE 2 BHISE ST
V5o 20194EIC GAD ORI LD, FAED B U F Y DI6DFEZ o728 2
HOFERED R ENE—Y F—-F 7 VDR &SN, 6 DDORDOLHTNIFH L
10O DOAFNIIH EN TS, Oy Fyid, [NV TZITF 0y /173)%@71»
EIAN] & &4, 20174FEDBEFTZIEIZ% 725 72 DA, 5 TId60% & 7> T b)
ZH,
* Eg, Bhadra Sharma & Mike Ives, Water Rise Across South Asia, Causing
Dozens of Deaths in Region: Floods and Mudslides Force Tens of Thousands to
Flee Their Homes, Tue NEw York TiMes, July 16" 2019, A7 (H:Ff kR
Xy T THLEWILN 7T T4 v 22T, S0FAOBE Y FxDANE
BLTWEN ZFZ K EZZIT WD, BEEVA— VY —A VI,
WCEAMT I TOHETH ). 201741212, 1000 AL EASKETHLT L,
AITFH ORVBIES N, BT BOEDPTHENTz. LA LA (20194F) 1E. &
CITHEIIR L Ve 4 ¥ F TR 7 HRIDOERTRADT L, My 77
T4 v T 2Tl 4 T75000 N LA Lo AN, 4 B KD & KREMKATREL T,
A=)V T HIREL IR L, 1~ FEBIO®EK - 1 > 7 78%., Fa 71l
RCOBERBROHFEDTET, BHEIEML TVWEEBEINTVD, K
FEEY LD BELIBEMETH D, FETH., KEFRA L3770 THIK A
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BEREOHBME, EHEGHOT 1 L vk iiRME (ARM) ofEx (1)

2—3. MEOFRE

29 L7-RERIE R RIS, AR CTHET L2 WEER R E OB E % 5 U T
B, T bbb, INO0HFEMAERL L BR - #RZ2Z0MF1F 5
LIZOoWT, HEIWI L RAREBLNE D THLHEIZE D Hiil
Tl v, BlzI1E, ) 7RO EU ZIF ANIZOWT D, [BFE] X
HEZBEYIIELROT. Ny r Iy adrRETEY) ., (EEEH%E (K
) LAV - BRER) 3. BREZOMATIE, BEEL TS, &
LA ZEND T OFEBOEFOREN - O RHEE LThHEDOTIE R
WV,

3 BARMICIE. Bz X, (BREZSZANSGEOERNEH & O
BB ZENTH Y, TLICZOEEHBBNZON T TRHEETH
bo FMIMEOBITL 32 H s EHLEbE TRV, A2 )
L7202y y 7 TRIEBEIZOL ER->TLE 722 L1132 OBEEMBRITH
HTELZWEBAZDD) THAHILEERLTWS L, FNUIHT 5 [XF
Prigam | 2 R EM GESRME) IZFHEANICH LTV ARvEFH L DL,
COFHORED—ANTHAA = — IV RFO—AY —)b (ERE) OP-
VX v IHEBETH BT L L EIREV,

ZLiFEEEHIC, BREFOBLNTA LY E2BEZ KM E
WLz TRYGER ] OB L IZ 2 TR RN E 2 nTh A
) (ZOHT, IIHRCBREFHBTIORM TITIREL ) R CE
DO x DA LRHEIMGE o722 & HRBIYT, RIS
L7zwv), 2320, 74 Ly~ OWRE% 23 [35 ] (border) O &M,
BRPEEOMM, v L Zh~OxiEm b IERFEO N T I ol
Vo THBEETIELR VD TH L, P TEROBE, LA b2l
W7 —<ThbDIZ, COFMFEDODORFIIELREZ LT, KX
HEO—ImHZZIlh b,

HHELT).

2 See, Peter Schuck, Playing Trump’s Immigration Game: Democrats Are
Mostly Responding to His Qutrages with Empty Rhetoric, THE NEW YORK
Tmves, August 17 2019, A23.
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BHRAODEXNEBICL S
B2IEOEBRICEET 5 (3)

T I NI -3

H &

B I
F1E IEEMEA L A

F1E FBIWRROIEAE L ColEBE 0

F28 FEFEIELOMEDT

53 KRIMEREMC X A EJUA OLE
B2 HoRME L F0BAHNE

E1ET BOoEHE

£

13 6555 HE D5 500k E
2T BREAEUITABMATIE AL
FOITHBIEREZHEROTLEZE L TOHS
# 287 Sonderdelikte #E4 & &40k 4
F1H FAYBIUZRAX
B2 F—ZAMUT
B 3IH /NG (LLE, 7T1%2%5)
E3HT BRSO BRI
HI1E EENER
2T MY EARESR
F3WH FEXLERSNGWERESR
BATH BREMRUITAEO—EHLRON
B0 e i b 8EH#
%51 KA (Mischgesetze) & B4
BT ATAREORTEICL S
SR 24T 8 EAR DR E (LLE, 71%%375)
3% HJUEAE O A E AT
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BEAOFEWIMIZ L 2 5 LOEBUHET 285w (3)

B1E MEORTE
F28 A=A M) THEI4GLIE2 LEENED LM
1TH AR
B2 HPIEFEREEIE
B3IH /N
¥3H FAYBIORAL AIIBIT bR
B 1IE  FERIUE S oML
F2H FIBANZ—VORKBE FA Y285
#31H FIE AN~ — )L E MBI
BATH NG
A ANEHHILER OEEAMIE & A H 500 X B
8 1TH  EEFATRRNE B0 L R 2 E RN B 40
F2WH BEHESIMICONT (DL, A7)
EHHT AEmiMET
BATE HNOHMIELE L TOEH
FBHE HEOIIBLE L THEH
WE BbhIZ

BIE SPILEROEMEFRERE
F18 FEOMRE

IR & L DALEDIRBNIGE DA 2 ME TH 5 D72 THUL. AN
B HHIOIEIEE & OCHIBO A IE. NS ILE A O EMHE T £ 7%
MNebTERIN, €OEMEIZBINIIFE S NEL 0 L) JIRE
ETHILE LD, LPLEDL, NEGGIRITHE ICHbo TS 2 W
E, FEFHELD2EREIN LTI ARG 5IEEE O EMHEAS (F
BIERE L BENIIRE S NS LIRS T, /2. NEG5IEN
b o T3 2 wiu, EGFELIIEE K L TR TS5
A OEAMMEA (e LO) FEBMIZBRE I NS LIER6 v, 24
ZolE, NEHGRED L) LERIZBWT, $50WIE, LD L)%
B AL TREICEEEZRIFTHENH) T EIE U T. NESSILEE
DEMEDOFESFMDIEHT LI TN THL, £2T, DAEIZB
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\J % B AUBEE L RO TEMT S TH 2 KU & 2 R $ 5 4 —
AN THEMGRB LN 2O CH#mICHZMITTALE, 3L
v REHGDVAENEZET 2 A = ALNIHEBOEMSH ) . £
SIS U TS 5 O #EH IR CGEE D ENDIRIE) OEMS —#T
BRVnEZZOENTWD, £D720, A=A M) THEI4SEB LT
O Chikme ST 52 L3, DO EIIBIT AN ES O e
OWNAEHIFI Z ST 5 LT, O TURRICETbDE b,
ZZT. UFTR, A=A M) 7B 2imx OISRy 52 L
Ty B OHEEEH ONTEMHIRIIZ OV THRE 2179

F28 F—APUTREI4AR1HAZ2XEETNEHHER

glﬂl:l

B1H
A= MU TS RO L) ITBEL TV,

(B14% (ITHEOEKRRUER))

@ A, WEE IO R, A OARE (Unrecht der Tat)
W22 BAT A E O — F 1 7% 555 OB # L3 B4R (besondere
personliche Eigenschaften oder Verhaltnisse) IZIKFE STV 5
LEIX, 20X RERUIERPETED ) bO—NIZZTTF
THHAETHoTH, IRTCOBEGHEIIZOEHEZETT L LD
LD 1272 L. FADOARED, — BRI OB IR
PREEE DS OFT £ % B 1YI23EST L (unmittelbar ausfiihren) X
3 ZF oM E D FETI IS $ % (sonst in bestimmter

Y B, Schimemann b FHVROREDO ST ENTIeh o7 2
& % BHREICTRHRE L T\ % (Bernd Schiinemann, Herrschaft iiber Hilfslosigkeit
des Rechtsguts oder Pflichtverletzung als Strafgrund der Sonderdelikte?,
GA 2017, S. 678: ,Dass das Unrecht von bestimmeten Voraussetzungen in der
Person des Tdters abhdingen kénnte, wurde lange Zeit nicht als eigentliches

allgemeines Problem erkannt und analysiert.”) o
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BENOFEIIEI L 5 G L0FEBUIHES 2 HaH (3)

Weise mitwirken) & & IZIKFF L TWAhH E &1, 2D X9 Ry
D AIZENTORITIUIR 5%\,

@ ZHIIRLT, — 2N oE%IEHERPES BT
(Schuld) \=hb b L Ed, ZOEHIE. 20 L) RERKIL
IR Z A CVhLGEICH L TOARBEHTLbDET S,

F—A M) 7HEEI4SEE, BB DBS- (Beteiligung am Sonderdelikt)
BT 2HETH D FFEIZV) [HERo— 08 %E UIEER]) L i
BRI ED AN 7 v — VE2IRTHDOTH b, Kk, HHTREZ &
VFFRIIE A V7 < — VSR BIR T 2 AR ICBIER T 5 2 12IB U Tl
FOEMZPRET S &) I EFRT LT b,

F—A M) 7145 1 IR, 1 2BV TAFEICERT 5 FRII0 A
V7= VOEGRER 2 FOTWAD, 2 L TIEZFDHEEIIHYT S
WEDPRENTWE, TOEKRT, 4+—A M) 7HE1450E. RikicH
R UL AV 7 < — VO ER A HE L 2o b 2 ok
m’iﬂ%ﬁﬁénfwémf@a*%bf 2 CHIB D [Hi 2 DA

v BRI 2 B AL LR O BREEE S F OFT A B IE RN EF T

* Ernst Eugen Fabrizy, in: Frank Hopfel/Eckart Ratz (Hrsg.), Wiener
Kommentar zum Strafgesetzbuch, 2. Aufl, 112. Lfg, 2014, § 14 Rn. 1; Diethelm
Kienapfel/Frank Hopfel/Robert Kert, Strafrecht, Allgemeiner Teil, 15. Aufl,
2016, E 7 Rn. 1; Stephanie Oner/Hannes Schiitz, in: Otto Leukauf/Herbert
Steininger, Strafgesetzbuch, Kommentar, 4. Aufl, 2017, § 14 Rn. 1; Einhard
Steininger, Starfrecht, Allgemeiner Teil, Bd. 2, 2012, Kap. 21 Rn. 104; Otto
Triffterer, Osterreichisches Strafrecht, Allgemeiner Teil, 2. Aufl, 1994, Kap.
16 Rn. 115; Bettina Weisser, Taterschaft in Europa, 2011, S. 317; Erlauternde
Bemerkung zur Regierungsvorlage zum StGB 1971, 30 der Beilagen XIII. GP
(zit EBRV 1971), S. 81

3 Fabrizy, a. a. O. (Fn. 2), § 14 Rn. 2; Kienapfel/Hopfel/Kert, a. a. O. (Fn. 2), E 7
Rn. 3, 16 ff; Oner/Schiitz, a. a. O. (Fn. 2), § 14 Rn. 5 £, 16; Triffterer, a. a. O. (Fn
2), Kap. 16 Rn. 115; Weisser, a. a. O. (Fn. 2), S. 317; EBRV 1971, S. 81.
Y Fabrizy, a. a. O. (Fn. 2), § 14 Rn. 13; Kienapfel/Hopfel/Kert, a. a. O. (Fn. 2), E
7 Rn. 26 £; Oner/Schiitz, a. a. O. (Fn. 2), § 14 Rn. 9; Steininger, a. a. O. (Fn. 2),
Kap. 21 Rn. 112.
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35 (unmittelbar ausfithren) Z L\ HKFEL TWhHE E] 21X, BT
(eigenhandige Delikte) ] Z${T LD LBESNTH Y, 2 LRED [Hih
DRGNS, — F 1 72 45 5 O EAE AL BIFR D REFE DT Z DMl e D i
T (sonst in bestimmter Weise) TN T 5T EIKEL TnhbE
&1 &ix. THEIEHBIL (Sonderpflichtdeikte) ] 183 D LS T
5% 29 L7z REICBRT 2HERII0 A v 7 < — v s ATE R o Hl#Y
ZEDLIIICLTETLIEEZEZOLNTHWAEDTHA ) e UT T, #
DREIZDOWTHEZED 5,

$21H BFLRLHEHNEHL

(1) BFE

EFJ0 (eigenhandige Delikte) &1, HF0E N —EDITE % HHEFELT
LCCH?(L LMEH OAT: % FEBED T 2 BAGAEASTLE L v X9 2 jUgREA!
0% WmETIUL, BFIBE X, B —EDTADPTEESNTL
ZE REFBE LA 2D L) RUEMTH L, 2wz, BT
BIZBNTIR, BEHED) EOFHEPIZH T ibo Tzl LTh, &
GREP—EDTHTEHEETL TOUARWVIRY) . AEFEES ST,
5% 55H I L CHSPEGIMERT A2 L3 hnin) 2

5 Fabrizy, a. a. O. (Fn. 2), § 14 Rn. 13 ff; Kienapfel/Hopfel/Kert, a. a. O. (Fn. 2),
E 7 Rn. 28 ff, 32 ff: Oner/Schiitz, a. a. O. (Fn. 2), § 14 Rn. 10: Steininger, a. a. O.
(Fn. 2), Kap. 21 Rn. 112 ff; Triffterer, a. a. O. (Fn. 2), Kap. 16 Rn. 121 ff; EBRV
1971, S. 81.

b Fabrizy, a. a. O. (Fn. 2), § 14 Rn. 14; Adrian Eugen Hollaender/Christoph
Mavyerhofer, Grundlagen des osterreichischen Strafrechts, Allgemeiner Teil I,
2007, S. 151; Kieapfel/Hopfel/Kert, a. a. O. (Fn. 2), E 7 Rn. 28; Steininger, a. a. O.
(Fn. 2), Kap. 21 Rn. 113; Triffterer, a. a. O. (Fn. 2), Kap. 16 Rn. 122; Weisser, a. a. O.
(Fn. 2), S. 320.

" Steininger, a. a. O. (Fn. 2), Kap. 21 Rn. 113: ,Die besondere Eigenschaft des
Tatsubjekts und die Tathandlung sind von Unrechtsgehalt derart verwoben,
dass sie nicht getrennt werden koénnen, ohne dass auch der typische
Unrechtsgehalt entfiele.”
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BEAOFEWIMIZ L 2 5 LOEBUHET 285w (3)

LIl D, 2HAEKIZIZOZLEHETLIDEMHEINTNL, BHFIL
OH|BFIE L CHETFOENTWDLDE, F— A M) 7THEFE1EDEH A
%98 (Blutschande) T& 1) . Steininger (3 ZIUZE L TRD X 9 12381
LT, [BFEHIBOMEFIL, VRIS, RO G F 72 13B%R
OfRFEE (ZO%6G, BEOERE) &5 LM T2 I L ahifted
B2115 1 HZ WL SHOEBMAEIETH 5, €9 L72HEIZIEI LD T,
CORFORNERERF LD N D, ZNIZHETLEZFHIT. ZDLH
GLHIFED S LIZBWTORNENTH Do G5B S O LTI
LTI nE W) 45 1 TH 1 XO—FEIEEITHIR S S, §
bbb e 2% GB) BRIED 2 LW A I, EZEDMEOLE (i)
EMZ LW GE, FRIZTF -8R L, 2F 0, EBMHESED
FRAY 7 N 0 B D1 (prinzipielle Unrechtsbegrundung) 3K+ T
WBEDTHb, GEOHD., ThbbynEbI EGHEDS. KT
VO TH5 S

(2) %¥5I&EEL

Wiz, FRFE% 0 (Sonderpflichtdelikte) & 1%, HOEAHEIZ LY
R DOFHEIER T 507 b TRE L 2T WEREE ORNE T BED ) 5
BEAGAES T L e\ &9 ZJRgRER A W )% Lo T A=A MY T
HE14% 1 H 2 XHREICSW ) [ZoMIFEO FET) L, BEICLD
FRDOFRHNEL T LI a0 ERENDL I EI1205b, 29 LIk
BEBHILE W) NEERIED B 7 T — OFFFEF BHAEICIBHR L 7205,
Nowakowski Td %o Wik, PR ENGHEIC L LG KL
T2 ) RIEFIEAHFAET AT LITBETE LW E W) ERT R L.
ZOMH % BRI EEDPSIRMIZENT WS, T4bb, B Hh
W2IE. A=A MY 7HIESLILED L 912, L NITERE IS X DD
MENEREND SODPHEL. SO LIF. TORENEREIZLD

8 Steininger, a. a. O. (Fn. 2), Kap. 21 Rn. 113.

 Fabrizy, a. a. O. (Fn. 2), § 14 Rn. 15; Hollaender/Mayerhofer, a. a. O. (Fn. 6), S.
151; Kieapfel/Hopfel/Kert, a. a. O. (Fn. 2), E 7 Rn. 32; Steininger, a. a. O. (Fn. 2),
Kap. 21 Rn. 116; Weisser, a. a. O. (Fn. 2), S. 321.
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HMENEG ZHRE T2 X9 RREIIEOHFELREL TWRLEDTH >
<. %5Ltﬁ%% 2BV, MEORWERE T L TEBNICED

ERT AT AETIELELTH, HEIEET LIHE
(Vertmuensbruch, den die Strafdrohung meint) AEBH I NTE 5T,
REDPEL TR WETLDOTH LY FHFEFH LG L L THT
LMD DI, WEIE F— A MY THIFEL3S:) B HIE (M3025:)
THb, MIFIZBWTIE, BEEVHENIIRELZER T4 2 L2
DOHRE EINTBY . TOFHRIKIT LA IIIARE L RINT 5 L fHES
ncwal,

B, T LRSI OMRIL, IEG B IEBINUCT T 5
ML LTORELZAI 2DOWMBEOEMHIZHLZEEELRITTIL LR
b Tbb, OGHHBNZ L, IEHFEIIEFRFRSILICHTLH
H5FLLTORETED -0I121E, FEFHEHEOMEL. GBI L %<
LA RLOWEEL L - T%%%x_%}i%:ﬁ') L) ZEIZKRATWZRIFIUE
HowE SN 29 LAEMEER LR EshTnaY,

(3) 2EDE

ANEHFRIL % B0 & FERIFBIIC T 5 BRI, NERGINI
w(ilﬁ@ﬁﬁ@#%E?éXﬁ%zA#—ﬁfi&wt 2, 0
MEZWHSPICTEEW) HIZh DY 2 LT 20 &) 2 EH O

Y Friedrich Nowakowski, Die Sonderdelikte, beurteilt nach ihrer Begehbarkeit
durch extranei, in; Zum neuen Strafrecht, Bd. 1, Osterreichische Richterwoche
1974, S. 158,

Y Kienapfel/Hopfel/Kert, a. a. O. (Fn. 2), E 7 Rn. 34.

"> OGH SSt 61/116; SSt 58/74; RZ 1987/4; 14 Os 143/09z; EvBl 2001/45; EvBI
1998/80.

Y Siehe Margarethe Flora, in: Otto Leukauf/Herbert Steininger,
Strafgesetzbuch, Kommentar, 4. Aufl, 2017, § 153 Rn. 46; Kienapfel/Hdpfel/
Kert, a. a. O. (Fn. 2), E 7 Rn. 39; Oner/Schiitz, a. a. O. (Fn. 2), § 14 Rn. 11.

Y Steininger, a. a. O. (Fn. 2), Kap. 21 Rn. 113: ,0b ein solches eigenhindiges
Sonderdelikt vorliegt, ist stets durch Interpretation der betreffenden Strafnorm
zu ermitteln. Im Mittelpunkt steht, wie bereits angedeutet, die Frage, ob
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EFEARET DN & o To ANEFERIILIC BT 2 T HI G O E
PNDT LN DDTH D, Steininger 1E. 145:DEEIZDONWT, KD
LB RTWE, BN 1 XE2ERELT, 1H2 X, FED
HIRZHEL T b, Thbb, FiAONEN, [FHo—WE% S
T BARO R DS 25 2 B FET L 232 ookt
MM T 5 2 EIRFEL Cwd L ik, 29 LR b7z s hTw
NI SR v], T2 TOHMIIH 5 DI BHILEONETH 5,
FERIOBR L 721 3B OREES (BB L LTOITATEME) Pkl
BRIFETL R . $40d. 2oiEgEo i@t iimy L%
ElZBVTDOHA, {B%ﬁbﬁﬁﬂ[ﬁ (deliktstypischer Unwert) H3HEA L
DHND L) BRI E D) SOWPFET HDTH 5o HiEHH T (FH)
WE ., BEPENEBILEZHELTWSE, WThd, 145 1EHICBITS
1SR HHIBRE L CEAEINAIE R SRV, BOENT ) L2
DOHETIMHL TRV THNE, H5E b Z0NEhE b AWTE L %
515, $72. Kienapfel/Hopfel/Kert b [ BEEDIIRIC BT B
RE (= AOARE) 3. Flo—F0ERK F 72 13RO RFEE D HT A
*EHO, ThbbEETAEEL LTEMSL ([BFIED. dLLIE #
@1’@%%@73‘22:“@ (72 & 2 ITHET) ST 5 2 (Wb 2 55
BAL) L) TEIKAE LSS s, 145 1 H2 . BFLL

der besondere Unwert der Strafnorm erst dann hergestellt wird, wenn der
Normadressat das deliktische Verhalten selbst unmittelbar vornimmt.” und
Rn. 117: ,Entscheidend ist, dass Intraneus [..] den Unwert des Delikts erst
dadurch herstellt, indem er gegen eine ihn treffende, besondere Pflicht handelt.
[..] Die besondere Mitwirkung des Intraneus an der Pflichtverletzung wird
namlich bei diesen Delikten [Sonderpflichtdelikten] vor allem darin gesehen,
dass sich dieser der Pflichtwidrigkeit seines Verhaltens bewusst ist. Gerade
diese subjektive Komponente stelle den Unwert der Sonderpflichtdelikte her.”
Y Eihnard Steininger, in: Otto Triffterer/Christian Rosbaud/Hubert
Hinterhofer (Hrsg.), Salzburger Kommentar zum Strafgesetzbuch, Bd. 1, 38.
Lfg, 2018, § 14 Rn. 20; ebenso ders., a. a. O. (Fn. 2), Kap. 21 Rn. 112; vgl. auch
Helmuth Fuchs/Ingeborg Zerbes, Osterreichisches Strafrecht, Allgemeiner
Teil, 10. Aufl, 2018, 35. Kapitel Rn. 18, 20a.
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BsBILICET AR I2BWT, 1 XEBIELTWLIDZET 5,
EHIC A=A M) THEITIEREZOBBES, [HE5E0H) bo—
ADATETEERE L TOBKEMZ TOIUE, F IS AGIIAREAER] X
NHHLIFTELR ] & LT, REFFIBIIBIT EAREDS, H5EOHS
HEKFEL TWDEZ EERIRE LTWDTHDY,

(4) BFLETHEANEBILTHRVWRERFHMEDER

F—A M) THEL44 1 2 300E, R 1 S0SxT 3 5505 & L Cokk
HEZH) D DOTH LA, [HIH 1 LD AN S NEHE 2 CT#EH s
W) BREGDIBEET 22O TIEF W EH L, F—A MY T
144 1 THOMEA S 3 UE, [IH 2 3003 1 30209 2 BI7He 2 88
IR DDONERTH LB Lo, LUERE L CIEEHDTEZY T
HHEHICLEbND, L LRI, EBIZZD LAREES LT
HETLDMEN) T ETHb,

INEHENIIET S Bertel 13, FEHIE LTH—A MY THIPE1565
OFIKIBEEETE S L O 1585 D EMERE#EIE % 2515 T\ 2", Bertel 1%
T3, [HGHEMT S 2D T (in irgendeiner Weise) AT A1 D FEH
WCBWTHBTHENV) ZETREY BHGILEN) BDOIFIET b,
LT B0aENE SIFEMTALZFETL ONEL4% 13H 2 Chik) 72

1 Kienapfel/Hopfel/Kert, a. a. O. (Fn. 2), E 7 Rn. 26 £.

Y EBRV 1971, S. 81 f: ,Nicht immer wird das tatbildmdlBige Unrecht schon
dadurch hergestellt, dal3 einer der Beteiligten die Qualifikation als Tatsubjekt
aufwerst. Manchmal kommt es darauf an, daB der Qualifizierte in bestimmter
Weise an der Tat beteiligt ist. So insbesondere bei den eigenhéndigen Delikten
und bei Sonderdelikten, deren Unrecht durch den Bruch eines besonderen
Vertrauensverhaltnisses seitens der qualifizierten Person mitbestimmt wird.
[..] Es genugt also nicht, dafy die besonderen personlichen Eigenschaften oder
Verhéltnisse bel einem beliebigen Beteiligten vorliegen. Sie muissen vielmehr
so vorliegen, dal3 dadurch das dem gesetzlichen Tatbild entsprechende Unrecht
hergestellt wird."

8 Kienapfel/Hopfel Kert, a. a. O. (Fn. 2), E 7 Rn. 26; Steininger, a. a. O. (Fn. 2),
Kap. 21 Rn. 112.

¥ Christian Bertel, Mitschuld an Kridadelikten, RAW 1991, S. 134 £.

Jei71(4-89)721



BEAOFEWIMIZ L 2 5 LOEBUHET 285w (3)

& [ZOMIFED HET) i AROEBICBTHRE L 2T IR 5%
W (JF:144 130 2 SCHRED 500 8 v D) L ODFIET B0 [HE D Tk
DOAREIZ, L DHFIBIZBTIE. FHBEDHAGEOFEIIZ BT
LROHETLEN) ZETERLFIIHETEH L 2TNE RS W
EWVI)RIZH D, BlE LTHC LSS DI, B (1535 B &
OMERE IR (RI3025%) CTh 5. BEFRIE, ITAOHNEIEIZEB VT
REMEO XA 2B 2 ZR L CB Y . WHEEHIRE. HisLOMERD
BN AERZERL TV, BBOESICLVENEL L o724
Pk SE7FEANE, —UHBHEDIE LW EEZ TTEI L TB Y ik
DERIZBU 2MMEE AP L 2 VR ICBWT—RHUEICL 5
B TRV E THEIT SN WAMEE NS Lob Cldz < . AikdE
OH:2885) # FITL72DTH 5P LT, A=A M) TIZBIT B H45
WOHHIZOWTIEAR BT, F— A M) THIP:15658 & UN1585 % 4
BISEB IR 03 B Mayerhofer O RBIFE" % kD & 9 1ZHH L T B,
[HI:1565c 3B £ 1584513, AN & L TitE* Bz 5 0%
FURL TV e VBT ARICHE Y T A ARNEORBINEFRIL 15650414,
BHENZOMEL L ERLTLICL o THEEZICIEEL S 2 55
12, 15850 a1d. EHEIMLOEHEE ZEEWICHESIEL I LI
Lo TEED—IHHEZ G252 H b, INLORNEEEIT, &
DEPMETITAL T EWE LTOERINMESL L, FFETEICLY
ZOWMBED S L TEHEFSINGFL, BEHEAEREREORIDS, 728 213
B8 L CEBEORBFRISFER LD D LV EE) R EOEBIZX
D, WMET, BBEEVPRTOFEZWGET L2 LI2L ) ZOMELHD
SEEMEEICHELY 5 2 5 DI05F 5 LHA1E, 25, BEBE75E
S 70 SRR X 0 T F 22 e < BAT L 7 FERRAYBE RE L k)
TLEGIEIE LTHEIRE SNHERETHRVE W) 2 EORPIL, 5

? Bertel, a. a. O. (Fn. 19), S. 134 f.

2 Christoph Mayerhofer, Keine Mitschuld des Glaubiger an der Krida des
Schuldner - ein Beitrag zur Beihilfe am Sonderdelikt, OJZ 1989, S. 238: vgl.
auch Fuchs/Zerbes, a. a. O. (Fn. 15), 35. Kapitel Rn. 30.
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BRI S FEERNIC L ERE L 2 wDTH S % T 2T Bertel I3,
F— & M) 715658 & 1585 Rl B IBICREL L v & h
5. BFLICOHAMEBILICL L L v a5 LTHEDITTw 5
L9 THE, LELLEHb, =X M) THIEISRIE, —%5RIEMIC
B M1T A % [ F OMEBI OISV L/ E % 38 X4 5 (sonst
sein Vermégen wirklich oder zum Schein verringern) | ¢ HE L TH
D\ Bertel DR THBNCB T FEIT L 5B 7 0 #ERAIT2
DFETIHAET Ho F72. 1G85 MM EMGLITA L [ H 5 EiEE
% iEi#4 % (einen Glaubiger begtnstigen) ] & L THELTHBY ., &
EDWE LR L —HOBEBEONIEE 2D L) 55T 07256121, BB
TN L B EEW RIEET R OFTHPFAET Do ZOLHI, FRDLZ
Ay F—A M) THIEL565B L 158513, F5E 7 A EHE DR
AT R e LIERETT R 2 EEIICET T 5 2 L2 EKRTH DD
EREEIN, A=A MY TV BFBICEHEST A L0 b, L2
T F—Z2 MY 715658 & 158513, H=4M & L ToOHHIBD
FHEDBIFEZ I > T Bbh s,

CHUTK LTy BRI B FERIZEBIRIC b 354 L 2 WAL O fF
A GEMIHT 5 AL, & LABRNICZED X O 2 AREEFRIEATT
HELBWEW) Z e E T 5, 728 21X, Triffterer \ZIRD X 5 12
WRTV 5, [145 1 HOXF L, FIH 2 CAREIHE 1 3I2B W Ty
WCRBHSNZHBISHTLHREEATHLEVWIHIREE 25, Ly
LB BWWT, 721451 H 1 CASEH SN L A, 145 11H 2
LOWFTIUTIHEEL L2 &) 2L I D, AHTH S, Lw
IDGL . BED (2L 23 FHBES S T HRICHER 2 LT
FiNEENTITL B EL O M0N0 7H THREMIC (irgendwie
kausal) £l L7220 2T CTRY ZHADFEL VD, O
WHEBES T 5N 5 121F (far die Unrechtsbegrindung) . & 43% & BT 4
BREJ L OMIC (7oL 213, BEEITLVwo72) A EDHEENBELR
(bestimmter fuktischer Bezug) % 72133 5 55 O EMBIR (bestimmter
rechtlicher Bezug) WSHIE L ENANSTHh, LIzho T, 145%11H

% Bertel, a. a. O. (Fn. 19), S. 135.
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2HOHE - HEIEZ, WTFNIZLBELZWVWD OO % w574
(abschlieBende Zweiteilung) & | CTHIFEE NS |Z,

LD Triffterer DRI, LD THEWTH AL LHIZEbNL,
RERILIE. B0 BRT A2 &1L o TE Lo TES B [EA oM
fEZATRE LT BB E, J0 S EAIEBL & ORIITHRER 245 0o
EDEOLNLETTHLEMEINLI PO TH D, HERLOIE. BHF
LTHEREBILTD 2 WAERIIEOF & L THEEEIEZ T 5N 5
A BEEILEEE LRI L > TRROLN—RMA LB L TEHRS 1
FEINCRZIE LTOFICHEDE L DZERNLETTMEE L0
THO, ol F4F—ZX M) TOHEFDHEHEELHFILE LTHEL
TVEDTHb, TOEHI, —HOBFLICB VT, TOMBEN
FMAT RS, —RMAEZ B L CER S S LIICAZ2TTAETLEL D
RHETHEINTVDIDTH>T. INEL-> TCHTIRTHEWVETLH
HIZE ARSI IllBbhs, Hiwms LTEHEEDOLEL R
Friedrich s, %9 L7oBEMHZ T 072K ARETH L ET A DL, 2
ILTBETHS ).

B3I /E

D EOKE P SHL2R L HIZ, =AY TIZBWTIE, HFHI0 2
NI R=WDBED XD Bl b TREIEEZ RITTONE ) A=
AL L CUIEEOERIDITFAT 5 &) ZEPREHOSH & L CH
fRENTHBY, ZREWRE L LT, HIBMAIE S 51205 b
HFL L FUSEBILICXB E N TS, 20 L) KX X > T, 4B
FRIIBOFEBICES L 72IE S8 OFREITIER ICHIICEH SN S 2
Wl b, Thbb, HFIROEEIIE, G5B —EDIT A% EHY
WCEITLTWBRDIZBWT, BRICBWCTEINES 2 EH T2 &
AURETH % DIZx LT, BN OSAIIE. B ahhigEmnici

B Tyiffterer, a. a. O. (Fn. 2), Kap. 16 Rn. 121.
" Wilhelm Friedrich, Triffterers Beteiligungslehre - eine vermittelnde
Losung?, RZ 1986, S. 259.
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BLTWZEIZBVT, BRICBWTTHNEG 2 ER] T2 2 Lh50
BEChb, 29 L7zA—A M) TICBIT 28w, AEg5IE% —#E <
72 Hho CE b EOHRICH LT FEFICRERREEZE5.2 530
Enz LI,

E3H FMYBLVTRARITHTBHKA

THEEORIEDS, HEREICBWTCHER & SN2 WAfiEAFHE | —
EDEIZL > TOARERNFETH S Z LIZEDNTVREDOHN.H DI,
RERC IS B TR & SN2 BMEDIF S OFZHBE~DEN E ZFDONE
ELTWBEZEIZEDTWEDONEXATAEZ X, A=A )T
BHEDHDEV) DIFTIER V. Thabb, FAYBIUDTAAL ZRIZBW
TH, BAHEBICHRTAELRE AN v — )V EZNLUNDIEIRE AV
= NVERXBIL7: LT, ZFNE2MA R IIIE I T2 RE; R/ LS
NCTE7DTHbH, Z2T, KETIE., FAUYBIPAL RIBITLE
B 722 W LIEJEE AV 7 < — Vvim B WEt L. 178 FARHIR ORI A2
FTLLI T TIE% ., FEREICHET 200 L Z2) TRV OWHF
HETLEVWHIHBE NS VBITAL ZAIZBWTHIELEFEEIN TS
L) HIZOWTHERR T %o

B1E HHLsESO#EME

BGOSR, SRR EIIFEZE 286N 5I1IE -
2o Thbb, ENEOHFL—EDEHEIZREINLIPFEELTD
FERVIEME & O HIZ, FHIL L VI IETRIFIET 5 2 LB MEND L9
2o 72, FHED T RTHHEBILTH L L) DIFTERVEWVS)
CEDRBFICEMENDE L)ool TH A, Pariona Arana ¥, W
IS, DL IZHBRT W50 [HIRO &9 28 LIRS D RS
s \%%% UOTo LX) eiwmrEE L, bbb, B
EwIyHT T —id, (HHEZ) FEHIL (bloBe Sonderdelikte) & V29 7
T = LIIR LD k\z\5 CETHB, MAT I =T, E&Z)V\]"Jé‘&
e Z A LT\ b, FHILIE. ENBEOENRIFN DS L ORI
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WTERKENL, Thbb, HHOFRE (728 2 1 XM ERERE) OF
ENF SIEIEEOREMETH 572012, KR O FEASIE IR O Pesz 12 B
LCEELREEHZH) OTH L, TEIE O1H:2665%) B L OHEH:SE (332
%) IFBILTH D, L) DIE, FIRER. IS OBREAIZBW
T, TAHBEOENZENORBE Y HEE LTBY) ., 2ORENF T
RIHBEDST LN TH D, ZIUTR LT MHFERIL & v #eid, E
REHEHFADOPE (O&A) FWEIZT L AN 7 = VICEZRTLLDOTH
D TOANT <= VidilE, EIBEEZRET HRERETII RV, 728 2
L E3325:12 BT 2 [ABHLE] L) A s ~—vid, IEJEELE
LA REMEDO D 2 EHOHM, DF NV HEOXIEAD AT PE L T b,
SF D, [BABHYE] V) AT — LV ERTEDHRD, YR
PO ELVELOTH L, L, [ABHLE] Lvw) 2Ly
~— )VERIZ, IEILFEE TRV ng%%éa i, HFEOFRE OPLER
BEIEWHEAER L2, 512, FHORBOERIT. RO L) BiEEN
EELLD D, Thbb, #BIBLEVI BT I —id, 72 2 ITIELE
DMECBNTHLENREFNORZE LR E T 5 T XTORREM%
GHOBIEE VI I T T = I N BEHTHLLEVHIZ L TH D,
UK o T BRI % FUR IS K AUSEFBIIE Tl 2 WIBSES F B IR0 H
PICET A L) St ZNW A, IEIREHPAAHREDOMES
HICRE SN TR WIISEL FHILTH 5. FERIC, FBILOMHEIEIL.
%Eumwﬁﬁﬂzi NH/hEv, bbb, WAIZK2EH (H%1215%) ©
£ 12, TRTOFEHIUPFZZIVIET LD Tl v, &) i,
[INAL & BB AV 7 <~ — VId EREHE oA 2R L TBEDY .,
KROHFBIIERBRL TRV THE P 2oL HIZL T, EIE
DOFFADPRE S D B A VRO EOHIZ D, FFHFH~DEX
ARERETDIDEZITRVLDENEENT VS &) FBHAL D
Dz a, MEOXBZHiMEE LZIENGRRER SN TWEDTH 5,

2 L7 2 e EER) ANz0W, AL AHE65TH L, T

® Rail Pariona Arana, Téterschaft und Pflichtverletzung - zugleich ein
Beitrag zur Dogmatik der Abgrenzung der Beteiligungsformen bei Begehungs-
und Unterlassungsdelikten, 2010, S. 77 f.
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b B A A AR E265E, THREBIIE I 9 % S0 (Teilnahme am
Sonderdelikt) | &\ 9 FLH L 2SF 4L, [WE1EANIEIEE O FF R 0 25
(besondere Pflicht des Taters) (2 & o TEBESITF SN NTEDO SNE &
&, COFEBLETHREON TR WIIEFIZ, FIPHEI L] EWVIN
KROBMEE o TWBHID, A4 AWNER, [V TN 0% ]
PRI AR T AN =V THDLEV) ZERHIRELTVLD
Thbo LIzhBoT. AL AHREORFEEIC UL, FiBed, 1EE
FHOHFBDTHIR SN A ILFRE B TIE R 209 BEIEE~DE
IPBEZEENLLDEET VW)L LR D,

HE21 FEREAINLIT—ILORRE N1 YHIEK28%

S5, FAURMEREZOEAOEE LD CHIELRHE AN T — VD
Kb, FAEOHMERTODOTH L, Thabb, EHFIYBWTEH
T2 BURIC L UE, BB A V7 ~—izid, BEBICHRE T L0
EZEITRVLDOPHAEL. N4 VR85 EH S5 DIFHIHE O A
THbHLLEEINTVDEDTH D,

7o & 213, Puppe 3. TEAF AN 7 < — L OHIITEE O H%E
=RT b O EFRIFEE A )V 7 < — )V (Sonderpflichtmerkmale) ) 25475 L .
CTHLEFRHZE AN = IZOWTIE B A VL2850 @058 5%
EL7ZET, ROLHIIZHBERT WL, [HERIEB AN 7 < — L & XG&
NZINE LS R2VDIE, Wb AHEELIIWKNTH L IEIBE X V7
< — )V (funktionell sachliche Tatermerkmale) Td 5o [+ IEUYES
DTOEICE o THNFZ AL =L bR ENE, $hbb, £
NHIE, TNEMHLZAEI LT, BOON— BN ENRE R
DI TIERVWEV) T ETHD, LzH> T FNHICH LTI, 285
VaE LA 2 7

% Ingeborg Puppe, in: Urs Kindhauser/Ulfrid Neumann/Hans-Ullrich Paeffgen
(Hrsg), Strafgesetzbuch, Bd. 1, 5. Aufl, 2017, § § 28, 29 Rn. 54.

T Puppe, a. a. O. (Fn. 26), § § 28, 29 Rn. 58; ebenso dies, Jedem nach seinem
Schuld, ZStW 2008, S. 513 ff: ,Es gibt jedoch Tatbestande, die eine besondere
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Heine/WeiBBer & [HEHBSZ O EIME%L H 2 FEE D NRYFIH IZRE
LTWaHaE, COZLOMBITLT L. SOED, BHITADPHEDS
WICBWTOALEMNE /T L VLN THS EBbEs L) REEHOR
% (Sonderpflichten, die die betreffende Handlung nur bei ihnen als
strafwiirdig (er) erscheinen lasst) 2 H3 5 &\ ) ST A DI TIX
o EBUARET, 21U X o TR OFH B L e W IELE &
BT 2B oREEZERT L &0 ) b TlEAk <, BEICHRER
VAT H % R E O TG TRI 20 Vv LSRR 3772012, IEJBHE OFtil
EHVLZEDRDHL, ZOLH) BREORFIIBWTIX, IEIBHHIFE K
O L o T, FARICESZOIESN TV LD TH b, FEROFEL
N FEERZEEOT L L) HH 7NV — T 1T L ToRm, 285 111
OBAHFWIHE D) EBbNLDIH L, HEOFFREICBTE, it

BRI SN2 TIUE R 5% v, 728 X FEEREFITEF S L <.
DO N BREHERL E W) BRICL > THE-SIT S NS 720, EERK
FAInh L TEHIRI2285: 1 THY N ﬂiléh 5o FIUIKT LT, BUTHHE
JB(2885) I BV TR 72 L ICIEJRIE TR & ICBRE STV 525,
ZOMNEIITHDOANFNL o TRENLEREF LV, FETH. 34T
EHE LIRS 185, FILFEHFAOREIL, EHEE T 2141
SORER R BERE (NIARE) 26ET 250 TIE R, 727274
HPRFEDEFIRRIZ B TORFTENEL L) TEPLEL TS

Rechtstellung des unmittelbaren Taters voraussetzen, ohne dass diesem
daraus eine besondere Vertrauensstellung gerade gegentber dem verletzten
Rechtsgut erwichst. [..] Dass gerade diese Personen als unmittelbare Téater
der genannten Straftatbestinde in Betracht kommen, liegt nicht daran, dass
ithnen die durch diese Tatbestidnde geschutzten Rechtsgliter besonders
anvertraut sind, sondern lediglich daran, dass sie die besondere Machtstellung
besitzen, die erforderlich ist, um diese Rechtsgiiter in der tatbestandlich
beschriebenen Weise anzugreifen. Es besteht danach kein Grund, Gehilfen
oder Anstifter milder zu bestrafen, wenn sie nicht diesem Personenkreis
angehoren. Die Zugehorigkeit zu diesem Kreis ist ein reines Unrechtsmerkmal,
das voll akzessorisch zu behandelt ist. Man bezeichnet solche Merkmale der
Taterperson als funktional sachliche” Merkmale.”
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DTHDH LT D,

ZD LI FA VHEBEORHERICB VT, FRFEA LT v —
NVOHIZIE, BHSEBICHETLLDEZE) THEVWLODBHFEL TS
EWV) ZEPIEREINDICES>TVDLIDTH D,

E31H FEIREAIIT—ILERBEER

FAYBIOZAAL ZA0@EHIC L UL, FIRHE AN 7 T —VHER I N
BEHRIC BV CIE, IRBEHPFASHIR S G 2 L2 6. FERIEICEB W
TIEMBIELREIB LI 2RV LEZVWE ENED, LALEYES, 2L
oAEmE, BT LA T REENEZ SN TV EbITTid v, 208
WCOWTHIEICIER L TV B DW, Puppe THhHo [TRTHOIEILE A
W7 = VHSFEEREE I L D FRIEIL L L COMBEMER Z P %
LW HEFET, TRTOFELEAN v — V5285 1 HOEZKEICBIT S
FNO—BWRTHE AN 7 = VIZHET L5100 A, BHHEIZIEY
L& B, 7220, MIELERE R, EEE L TOBKEZE L TT
BYHIEIZED, BRI AUREEOREREE Y BT 5, £
I THBIZL PO TP LBEEREMFICBNTAITETHD L)
i, BB AN Y- VBRI E I LB VWEREEA
TWLEWV) ZEILL > TORFHENE L, £H 2 DHLDIX, BRE
Ba IR 3 2 BB O—FWRFENEH DA THLD, LIL, 29 L7
i, o724 b o T BWITHIILIC BT 5 MEF L0 EMAAGS
MR HEPND DI TRV, FBEIEBIIZIY b 5 EJLE 2
W= VIZBW T, IFEEE OMBIEILOHER L, IO A
OB L L CHMAEN L, BBEARICBIT 2 AN E0ELO W
B0, MFEEIE, FFEREICL AMBEEIRE L L CoOBREMRICE
FAEMRREL WHIHALRE T, BEEOLEILEL LTOThE
Hei U AT OAE % 7R & e WIEREFIC BV T h . ARRIZAHL Tw

B Ginter Heine/Bettina Weiler, in: Adolf Schonke/Horst Schroder,
Strafgesetzbuch, Kommentar, 30. Aufl, 2014, § 28 Rn. 18
® Siehe Claus Roxin, Taterschaft und Tatherrschaft, 9. Aufl, 2015, S. 352 f.
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BDTHDH [ DF ). Puppe |2 X UL, BFHIFEHICHRT 5 IEILH A
V27— VHER SN ILFRERNIC BT, IEEHEE IS X A REIEAD
3% 7 LR EMMICATEETH B DIK LT, ERUIDIEILHE
V7 — VAR SN B JRTRERC BV ClE. SHMED b S IEER
HICE DMBIENLEE SNLICT ETENDHBEEMHIATTRETH
HEVWIDIFTEEVWEWV)ZETHEY, 2H)ThHrETHIE, A
TIZBWTH, FEEHEIC L 2BBEINORLO4M % &IPS 5
FREAN =V ELTLLZF) TERVIERE AN 7 < — VBT
LTWBAEWHZEIZRAD,

B4R /ME

UEDE I, FAYBIUAL ZAIZBWTD., BRI OZJBICHET
BIEHEA N <=V &, Z9 TldZ RHEERIT AR EDTEM
LETREVEICHRT B IFJUE A V7 < — U EDRET B &\ D BRDSE A
DNERETBY ., (R G492t 3128ko TE72b D EOER
WKHZ%HEL00EVE L9, DAEIZBITLH5IZONTL, HIHE
WREOFEWTTRMEICES LD LB OFRFIZET L DADIX
BEUL, 2059 XAZEBIBNTIILD T, G0N0 S
BESORBICET AELVRENTREE 2550 Bbhvs, /20 %
) L7MEHcd 72 o TEL IERF AN 7 < — VOFERIRE T, M
RO TE %5 DG b B % 2T 5 2\ ) Puppe DIgTENSBH 12
BRBLETH o

FAE TNESDHCEFOEMEE HFILOXE

F1H BEEFRTERNESMLERHINEHERBETNES DL

(1) BEERITERNESSE

* Puppe, a. a. O. (Fn. 26), § § 28,29 Rn. 60.
3 Vgl auch Puppe, a. a. O. (Fn. 27), S. 515.
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ODAEIZBWTH, A=A M) TICBIT2E®RTOETFIRICHYST 2
WHREABMPGEAET 5, 728 213, BAGESE GHE974) 2B W T,
WMIRDOZ L4230, [FHHOHATIZ L VWS N BEg LR FEOH ]
HEHMWHRET S Z ENEFOEMEORITEE SNTWE, T2 TIEEX
WVH T EIC L BRTE L VI ITHEDOERN L ETIHATTRE SN TV D,
CO L) BAREGTIBIIBN T, BEREMESTT A 7213 —5
W, EEFTECLoTEIRBELELVWLDE L TEREINTWADTDH
5%,

ZHL7EZ L. bPEICBWTOERIZE RN R LNV TRIBE N
TWwb, 72E 213, WERREB L ORBACEEREZDO L, TA
PEBECOMEILLYACOBAEHNTETUIL W EIKF SN2 &
i B # KB L CCof& LM & L-5E. ¢ 2 CI3MERRIE (134
%) OB IS T A2EZEHENEHEIN TS, bBEA5A,. BO
TRRITAIIEERICE 2 DO TH 2205, WERRIFDEMOFIFERE & »
) WEME A REEIE LT 50D THR WU, MR EMICE AT 5
EERIGEETLDOTH Do T72. AWK, ZTICBAL, A%EB
ON LW HAEHOPICNEEBOLELHIVATE, BHFHEHEOMS
BWBAZTINICEL - AL 725 A6 D B A SCEERSE (1565:) Off
WEMICHL T 5 EFEHEIERISIN TS, 2L, IN508
Al A X HRRIE. BABASCEERSEOMETELE T, 2L 1T
BEZe X O ICEbI G B 0isREIE, 13452 VT, ERIC X B TRR
1740 (FBINZ) EHEFETI. 1565RI2BWTIE. ABBIC X AERAT
B0 CRENR) BEETHES Y S 23, BEOBME RO
5N5EDHEERTHDIZIEDRSLWVTHSH I,

Dok sy —oREgaiB%, [EEETEAE S 5L

%2 Vgl. Steininger, a. a. O. (Fn. 2), Kap. 21 Rn. 114: , Typisch fiir den Charakter
als eigenhandiges Delikt ist, dass die gerade von jenem Tatsubjekt geforderte
Handlung, namlich die Hilfeleistung am Verletzten, nicht durch Handlungen
Dritter strafrechtlich ,substituiert” werden kann.”

® P (WMBEREET) RAeRR] (BASCHE. 45 3R, 20194F) 358

P holbkdb, BIEDOXIIT, AROBMIC LIL, BIRISNTWBHEFICE
WL, LIS R L2k 5,
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IR L LT 5, BEFITHANEG SR BV TL ERMIZ W 2T,
B8 LD EENRFETPERSNDL —EDITE % B5ENERNIC
FATL TV WIRD  BEEOEMENFEEL ThinZ e, Z1
WP A EI S, ERE LT ThnIIBE LTTHNATEETH
BHEV)IRIEDE NS L L b,

(2) FHAEBERBRNESHIL

S5, EFETEARESSILE TR, BB IR O N2
B OWEN A2 ENE A OBAME L BT 2L 5L FET 5.
ZOEE OEAMEAE 7552 & AT EN R 5B 2 it s 725 5
BV, BATEDOVFEFEIZL > THRBEN TS, DA EOH
131565 D BB NS CEAER R IR B L 157480 R IEFE#HE AR IR K
FEIRDPAIET HH. HBEHEE, EFFEPEEMO 2 VwEsELFIHALT
FEDANLERVERESEL 5 E LI EITNL L. B0ENEL2 - T
WBA IR LW ERENTWEDY, 235 L ko X512,
J:1565%5, WEOFEEMEILER I TS —KOEEICINZ T,
NHEEPFEENEESEZ M2 - CHELERT L L0 21T 4%
—OBEEZOHREL TNDE L W) T L LeE 2 5% 013 HEH I,
BBEOREFEIRITE SICABEPHELZ L > TRBONTEEZIER L 72
BAECILOTRESNS EOHFELEIHRE LTt EZLNRDLY,
ZHOLEZFTL, A LGMAICL > THEH LR LNV TR EINT
ETW5, 72z, PUASEZ D C A, [TUERO TR IL. BBITED

5 e AmE D] (RSCHE. 45 20K, 20124F) 351 E. PHHLy (58 KA
71 D& am) (BASCE., 45 7 B, 20184F) 390 . IS [T am) (F2ER.
2R, 20104F) 454 H,

® Fuchs/Zerbes b A% B2 & 2 Webed HEE (4 — & by 7HIE3024%) 12
LT, [A%E DM (nachlassig) TH 5 Z L ldl 4 L & (schlimm) & &
b LNZWA, H(ABETH Y E=ZETIELV) PERICHEOESEIC
ERL72HEIC, 1T L0 T30250EEDOAENEEICETLDOOLNLEDT
HDH]ERTBL TS (a a O. (Fn 15), 35. Kapitel Rn. 20a; ebenso Helmut
Fuchs, Probleme der Beteiligung mehrerer, in: Strafrechtliche Probleme der
Gegenwart, Bd. 14, 1986, S. 23) .
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A0 B U (Unentgeldlichkeit und Unkauflichkeit der Amtshandlungen) .

ThbEABEOERMEIIH S EHELNLERETH LA, A EH» M
OABRFLIFABRTER L LTEZORBEZRETLIEIELHA
ATTRETH B, 7205, IEATHEED, MEEZRIAKER, $o@3milsh
ABEEFHTLIEICL > TEARFBIIIBL 22t BL I L.

XX ABEOTAEEZFIHTAI LI TR, 252D ABOTEE
HRESSN LWL THL T RN ADRHE BIC [HETFH] 728
MESETBlED Ao 72H) %3 L7256 1CIUESE (1975%) oM#EIE
WML T DI TlE v, LA L, U3, A% EIC [IEIK] o8
R % 72 OISR O EMF 5% 4 T 2@ L ET SN T ng
X BDTH B P v R, PURSEREA O BMEA. BoE
WL DHEMESICE o TR SN TVuEE W) T ERRETLHLD
THHH)o SHIZ. BIBLCEERGERZ O CoTid, AAIC K BFHEFED
MBI LB W E0—2o0 & LT ITARBEOREREI L L
Tid, XFOEFEWISHT 2 ALDFEHZTTER L, BEBICHTAE
BLEINTBY., S THIEE 2> T2 L) ICHOAFHEDHEE M
LaVEAIZIE, ABBEICHTAEEIIIEIERESNZV]YL W)

TR [ EALOME] CHZEM. 19584F) 267H,

B YU - AiETE (33) 334H,

B Fol3, TIUESE OlliE—Iubde) 3R B Z ORI L CIEE 2 I
TLHIERETHRILTLIUGETH LD, BEIIFEGHEEZ B LTI OGRS
BRI ENTELD, EEFZEMTOLVESE MU CIOREIET L
B TELRWVERELN TS, ZORIIABKRE)I BTV HLILIZL-T
BREOFREF A HIZOWTEFOFRBERZANCH L. A% RO B 2%
WLIBBOBRRE & W) ERORHEL ZOWHRICBWTWAIITRTH » T, 75
B LV QRMEOHRBEL TRINERS2VAL, MEDLRWAKER
WUCIDOREFILT LR TELRVWEMRELNDL | ETH0DE LT, FUIKL
HE [JUSE & REPH] CH2EM. 19724F) 78, T D37, WEIIER [ 35 gedit
BF TR (SravfEHRRGER, 19374E) 135E A E 241 [Tk mmaka%] (isCat,

# 5 0. 20174F) 307-308 S,

O MERA TR CREURSEHIS., 45 2. 20074E) 377-378E, %8B, W
RAHE L TNETEOME & [RADSHET CABRICEBORY.TE L,
NEBE% L CTRANEICEBOREE 251751, AEEAIPNEZD->C
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CEEBITLAMED LD, T LREDL . BB SCERRSTEEA
DOIAMEAS . FHEIC L DHMENEGICL s TSN THRE EnH T
EERFIRETHLDOTHA ),

722l 29 LAEREGGIBICBY A OEMEOSEL, F5E
& BB L FEBEER S ) 2 TIUTRRO 5N L L) bIFT
&7 <L L5654 & MIST4RDBRARIET 5 L )12, H&EICLBIE
WELTO (ThbLHBNR) ., P OMEN % E A LET
HHEHISNDY, L72h > T, BOEDEHE S N—ISHE N 72 55 2%
BEN 2 FETSE O N L) R, % BER OBMEOFEENFE
BDENRNT L2 DY,

AR TE, Do X9 R ES 58 % [ 5 s 88& RUAN: & 5340
EIERZ L LT 5, FERIEE &AL 5B BVWTiE. BEEBIZW
X BHBEVPECISHRE SN (REERE» HEMN D) FiRFRH %
HEMN2OWMENIZEEL TV ARWRD . BFOEMIELSEA L Tk
WZ e, FAIT A5, (B8 ElThnILIBLTHN,

R SCEER L 72O TIE R W2, KFRICHT 2 EROBEOREDRE
FECVRTRDIEORNENEZFTL L Ve DA B HEEIEIL D FR0 5720,
FIUZD DT, BEPZ DO TEELRALETH LA, AANICK
LIDE) RATHENP S ALEOEEWPHAE I N ITIULS S 2w ] (F379H)
EHIHT %,

Pk, TNEMEIRZ2 55 BEHRET 2O TH D, WIS
B E W) DL LE (vel Kienapfel Hopfel/Kert, a. a. O. (Fn. 2), E 7
Rn. 11; Steininger, a. a. O. (Fn. 2), Kap. 21 Rn. 122), %9 L7=¥A121d, B2p
L HERFE E X O EAG OEHEIC L > CTORTREEZ L 259, BT
FELo@ERgGRE LT, FEMmOREICE T 218235 4, FM5E D
5o Tl 0 LB HE 5L E LT 150543 5, Vgl auch Bertel, a. a. O.
(Fn. 19), S. 134: ,es gibt Sonderdelikte, bei denen der Qualifizierte [..] ,sonst in
bestimmter Weise" an der Tatbildverwirklichung mitwirken muB} (§ 14 Abs 1
zweiter Satz zweiter Fall StGB). Die ,bestimmte Weise” besteht bel manchen
Sonderdelikten darin, daB der Qualifizierte an der Tatbildverwirklichung nicht
irgendwie, sondern gerade vorsatzlich mitwirken muB.”

ORIR - WIS (36) 267HS M, Vel Nowakowski, a. a. O. (Fn. 10), S. 150
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RIRETH DL V) RREPEPNDL L LR BOTH DY,

R E ARG IIC B W TIE, B98I L 2 HEN 2O E
W72 B SR DELH D SN 5H 2 L2 & o TIE U TREA O s
WEA LI EFHi S L. BEE5EOWTEEDREEIET LI LI 5, M
BIE, 22TV RSB ORI, S, o X9 2JBIEE
B ERDO L) ZMEO A 7T T —0H5 B LTHEEINLE D L)
CETHDL, TORIZOWTIE, F—A M TIZBIT 2 Em0IEE IR
MR CTH 5o 1971EBUF R I EY R Nowakowski™ . Fuchs®7 &)1
LTz kD12, B3I X BRSO & R E R O HAfE % 2
OV ARG L TRRD SN AU, —Mfb L Tw 23,
—EDRA - £FHDBIOMA - £ LT 2 EESRERR L &
. BESTTSNTWAREAL W LEROBREIC X 5 258N %
(BREWNZ) 1TADNZF) LIEROBREXERTLL )20 TH 5,
ZH)THDHETNL &5 HHIUPFENFTFETIALEZ 5L TH 5 H
L. BT ILORELEZOBRIC L > TEDONE T L LR D,

S5, WRERBENEANEG I, aE LI EadmErl L7
WEIZOWT, BERRFKLZ LTI IR D, Thbb, %S
ERBIAE 0. BAEICL DRENEB~NOERICE>TH 7256 &
NAHEMMEICEH LCAIRENDE LD TH D Eh ., FylsepssE
REEG SIS T AR BB WT, FEFEIC L > THEHTHE
HBODOWEFORERE EINTVEIGE, MAOBHENRITAEEZNLTEN
YEBRTD L) G5 EOTES. YEENEMICEREEL T LIS

B Vgl Fabrizy, a. a. O. (Fn. 2), § 14 Rn. 19; ,Wirkt der Intraneus nicht mit der
vom Gesetz geforderten vorsatzgepragten Ausfithrungsart an der Tat mit, so
sind die beteiligten Extranei straflos, sofern nicht das Gesetz anderes anordnet”.
“ EBRV 1971,S. 81 £

* Nowakowski, a. a. O. (Fn. 10), S. 157 ff.

S Helmut Fuchs, Probleme der Beteiligung mehrerer, in: Strafrechtliche
Probleme der Gegenwart, Bd. 14, 1986, S. 23. & Z Tl&. *+— & bV 72302
FORBRIZE DBHEREHRICBWT, a0 ABERIK L THEEAEH
(Vertrauen, das die Allgemeinheit den Beamten entgegenbringt) D{REA35%
BERATA L LTIRALNL TV,
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BDHEV)ZETHDLY FNERBERRAEG BBV T E SI2,
551 T 3HICHl 7z, BRI C X A IEIR & OILRAMT I T
WL EREIND, FNW 2., FEBENENESSBICB T, £
D—i#k% GEENHEZ L) EEHICEB S, UEE=F L oMIcHk
FIEJBRARASFED LNV E LTH, BHENRMIELRTHL L) Z
EWBHNED BRI RIFREICOWTIE, RICFERT 5,

(3) ZDMOTEFHMEDES

F— A M) 7B BFEROBFOFRTHEIIBRZL )12, bAE
IZBWTh, EHRETHAES 50 L FEEEE AN EE IO WS
TUZH P EIN L WAREGTBEIHFEL 2w b s, Nikgaiie
LCHESNLDIX, BHI—EFDITE LML PO 075 CHEBEAT 4
IOV TWEDTHY . T9H L2 E D% WAL SIS E
ELBWTHAHY BEZET LD, —HOBEEFETRAEY 50

Y Vgl Fabrizy, a. a. O. (Fn. 2), § 14 Rn. 15: ,Die Strafbarkeit eines
Sonderdeliktes mit Missbrauchscharakter erfordert [..] den vorsatzlichen
Befugnismissbrauch durch den Qualifizierten. Dieser muss jedoch nicht -
wie bei den eigenhindigen Delikten - unmittelbarer Téter sein; es genugt,
wenn er in irgendeiner Téterschaftsform des § 12 an der Tat beteiligt ist.;
Christoph Mayerhofer, Strafgesetzbuch, 6. Aufl, 2009, S. 163; Nowakowski, a. a.
O. (Fn. 10), S. 159; Lyane Sautner, Anmerkung zur Entscheidung des OGH 15
Os 16/02, JBI 2003, S. 333: ,[..] als unmittelbarer Téater des Sonderpflichtdelikts
nur der Trager der ,besonderen Eigenschaften oder Verhéltnisse” in Betracht
kommt. Der Begriff des Missbrauchs ist dabei durchaus weit zu verstehen.
Nicht auf das letzte schadenskausale Verhalten kommt es als unmittelbare
Ausfuhrungshandlung an, sondern - materiell gesehen - auf ein der Befugnis
zuwiderlaufendes Verhalten.”; Steininger, a. a. O. (Fn. 2), Kap. 21 Rn. 110:
,Delikte, bei denen die Tathandlung mit der besonderen Subjektstellung des
Qualifizierten rechtlich untrennbar verbunden ist, scheiden hingegen aus. Hier
kann nur der Intraneus unmittelbarer Tater sein.”; ders, a. a. O. (Fn. 15), § 14
Rn. 28.

® Vgl Triffterer, a. a. O. (Fn. 2), Kap. 16 Rn. 121; auch Friedrich, a. a. O. (Fn.
24), S. 259.
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2. GEHaEEZED) MALZFHT 2744 bEEMRT 290726
BEINTVDEILNHDLLEN) L THL, COBAITIE, EHEET
DOXFRPPFREN TV DIZT IR\, Lzdo T, EHTEICL-TH
EBTRERITEBDVEHRE SN TWENS Lo T, EEEFTRARES
BADFEIGEEINDEDIFTELEVDTH L, ZOHIZONTEH, &
AT O TR T 5,

(4) HPEICHTHRROEMCEH GFICHBILH) & ORE

DAREIZBVWTIE, BEXboT. (RE) 5 IBOREIZO>WT
MR SN TE, Thbb, —HTlE, B0 IR SN0 5%
BANDERDFDOREE L TWDE EW) EZAIZGHIBORE % A
TEZFDRFRSN, MWF T, FEEGHEOADEZHMIEILE
RICBOWTHERERETLIENTEL LV L IAICHEDILORE *
RHETEZFIDRTRS N, ZNERPRT BRI TELDT
HbHo LPLEDE, BREONEPLTUE, WThORMBL . Rikg
SIROEREDO—FH AL 2T LD DTIED LM, TNL IR
FREEROFEZHLEDIITHHDTIERVE V) 2 &R Db,

TR DICERENDICE > TV A EBILHIZ. 22 ThAEIZB W
TEBRBRINTZ o755 EROEMELRETL2bDE LT, K
EREREAETHL)ICEDNL, 28 213 TTHFRBIL) Blo &40
DT T AaE L. TUFFREOATEZ O o T RO L HITilRT
Wh, [EZoWFIC, BBOxHi] +2b bl Thsr & 2EL
TABRICEERAMOEN DL THHS ) e TARIEETIUEL M
W] # B ERDP 2> TLE ) B THLLEDBEHMS VA
BEEFHL-BIUGTROMBIIELRI &V bDidd ) 2 v, 4881,
[ ORG] Td B &) BFEEB O o nsziriud, T 2
GO RZBRVWDTHbD, LIzDoT, 22 TH., WHKIEOMIEEIIZ. £

O R ETF TR BT A IEIE 50 (4 - 52) | 3745320 (20084F) 964-
965, MAMEGIE [THIERERTGD (855 Bl (Z) 58] Iii%23 =245
(19884%) 1I4EHLLT . % - #ifSiF (38) 307-313H,

YL (40 & Hay) Ofoca. B, 20034F) 190E
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NERNBIIHTEAROEEE BT 5O THNURBEOAT] BN T
LOTHIL, W [ABEOBESRE] #HRET 2L TRESNS
2Ll D By G LAERERE L IIERANGIZLEVIREITHA
3P 22T, AEESIIZB VT, BAESHI S 074 % H
BRIZFEATT 5720 TIEEA O EMELSERO T S5 IIEA T4 b
OWEFEHEL. T LA HG5EITHEE S N EFREEAOE R DS E A O Al
fE%IEFEDTLODONHFHET L L) T EH, HIEIRENTWEDT
Hbo ZOLEHIT, DHPENIBIT L EBHILGRIL. NEH5ILER O AR
EOFERTFOFE—THE2RE L b0 E LTEELGER AT L L)
ICEbND,

F21H BEESSELIIOVT

KETIE, NEGDRICEREZEX ZONEEERTOIE—TCHELE N
FZOWTHEFZIT> TE2W, AP ERICOBERT S L9 &5
WHHEELED, LALAED S, A=A M TIZBWTIZERIA < 38401
ENTWDE LI, BEYFILOFEE IS TR L DTH D
DOOVENZBWTIE, FFRICHNECSS % O CAERE ) B % I E X
DO, A USRER A ET e LTNEDITLE ) E T AWML R
ZFSNBA, T LAEMICK LT b EIC BT RE 2 3 23
T HNTWEY, L72h > T, H0ik. EEETRIRE S50, 4%
MEHEREIAE G50, BEGSIBICRFIS I, BRIZHEB505, &'
EHFIBICBI L Tid. B9 & OBIRIZB T ORI S 22
FIZTHOTHLHLULE, EGHTEIZL LG %D o THREEZRBEIZAE
LI elilhd, WTFTR, BEEEHBE VI A 7T —b &0

RE - BB (38) 307-308F. F 7o, [ [ H o A 1O v T 338
% 15 (19984F) 83H & [ &

% Kienapfel/Hopfel/Kert, a. a. O. (Fn. 2), E 7 Rn. 45: ,relativ begrenzt":
Steininger, a. a. O. (Fn. 2), Kap. 21 Rn. 124:  relativ selten”.

B UNFREERER TTE A2 0 543305 ) IR T A Gie) 70 2 S A ik
$] (H2EM. 20174F) 55K,
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T, SO 21T B, 29 LEKHNZ L > TET 5. IElEwS
L ORI B 5 BRI 2 IFEIC OV T, BA4EB L UESEHEICE
b lET D,

(EED

Ahid e A A i (e SA00am S (201948 9 H25 H4Z5-) [#
BNDEFEIEIZ L 2 0 B0EBUBE S 2 Biag | 1208 - BIEL 72
bOTH D, B, BEIIHIY), HAZZEAMIRM SRR ZE B 325
(18]112250) DRIk % 1T 720
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AET 7 A1THBE

—— Wb W % Zoom-bombing % % & | T ——

H &k
I. iEL®Iic
OI. EABURLICEATZ7HA - a0y FO— VOB
M. RIET 7 & AT AR A DR
V. #:2 512813 5B URL OfLED Y
V. JEZABI URL #2474 O Stk
VI. BHDIZ
I. (ZUBIC

FRIaOF 7 AV AEYAE (COVID-19) DFATIZHE W, fEkA i Tiibh
T E/FEOIFHAL S ZHICHAEALD DD Do TDDIIAT R Y — IV O—
DEBRSTERDN, WHWER T TERR VAT LATHL, VT TRHES AT
LED o T, FIHEDOZMIZEN, ¥ 271 LoBabIEHMEIS &
otz DD, V2 TERHEVAT L [Zoom] I2BWTId, BEE L
THEIN TV RWEZENEZEZ L > TEINT % “Zoom-bombing” & \» 9 I
BRI CHERR SN L SN D, DOETL, Zoom & FIH L 72% K&
BHEMOFALETA &V 2BV T, FEEMWRAL, H25HITh72) HY
BRI FIREND R E L2 W) HEDBELTWA,
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29 LAHEEL, bOEICB T 2ERGmIMEZIRE L Tnb L)1
Bbihd, $7bb. Zoom-bombing 2SHEE 7 5 72 E R ERHO—2I1E, BN
L &9 &3 5% D&M O URL (Uniform Resource Locator) & A3 5 7213
TEMTHIEDTELHIIDD. £ LT, TOURLIE. (FHjHAHA % <
HETHLEMITHER D DOERE) FHENSINEROIZHEFICOLBHT S I L
AHHRE SN TWD, F D720 URL DAIZ L > TEIMTRE R &iEIC BV T,
ID /8 A7 — K& Fwv 5 — iy 2 585E )7 % URL S L L T L T 5
LW ZENTED, LEA>T, HEIRRIIBINT LI LBOLN TV
WENEHEHOIERH URL 2 AFLERAT 21THE. ANIET 7 ¥ 247805
T B 3EE (LT, [ARIET7 72 AZ L] 23 [E] EwvwH) (12

R HBEI20204E 4 A0 HEAFIL7E., Fi5cHTHI20204E 5 AL H KRS FINTE, &
512, https.//www.fbi.gov/contact-us/field-offices/boston/news/press-releases/
fbi-warns-of-teleconferencing-and-online-classroom-hijacking-during-covid-19-
pandemic (FBI Boston “FBI Warns of Teleconferencing and Online Classroom
Hijacking During COVID-19 Pandemic”) £/, B . AKfIcBWTHIHT A7 =
T A N OwREEEIL, 20204£7 HI3H TH %o
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Electoral System Formation in Scottish
Parliament 1989-1995:
Cooperation between party and civil society (1)
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Literature Review on the electoral system formation of the Scottish Parliament
Territorial parties and their principles

Case and methods

Theories on electoral system change

Modern Scottish politics research and ‘new politics’

2 Chapter 2-UK and Scotland: The meaning of territory and demand for
autonomy

Devolution to Scotland and the request of autonomy

On actors—Labour and the SCC

The Additional Member System (AMS)
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Establishment of the SCC and its operation
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Part 2
Chapter 4- Constitutional Commission and implementation of AMS (1991-1995)

The advancement of the Scottish Constitutional Commission

The acceptance and final construction of the completed report
Chapter 5 Discussion: Logics of political parties in territory and cooperation
Cooperation between Labour and the SCC: logic of autonomy

Labour’s inherent logic: logic of union

Chapter 6 Conclusion

(1)
A brief comment should also be mentioned with regards to this article
(Electoral System Formation in Scottish Parliament 1989-1995 Cooperation
between party and civil society (1)) as part one of further articles which will

be in subsequent volumes.

1 Introduction

This article explores the course of the electoral system formation in
Scottish Parliament focusing on the Scottish Labour Party (Labour Party) and
the role of a cross-party civic organisation, the Scottish Constitutional
Convention (SCC). After the detailed description of the system formation, this
article will also demonstrate a party’s principle behaviour within territory
based on the two different logics with a focus on the collaboration between a
party and civil society.

In considering relative cases, it will answer the research question of why
Labour formed a disadvantageous system for themselves in terms of the
number of seats. The Scottish electoral system known as the ‘Additional
Member System’ was the combination of ‘First Past the Post(FPTP) and
‘proportional representation’ systems. It worked in some ways for the
dominant Labour party at that time, as through (FPTP) they could have
gained more seats, however, it also caused disadvantages in seat

maximisation due to the need for proportional representation. It seemed
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irrational for the Labour party to form the system intuitively, but the party
in fact did concede to make a fairer electoral system for Scotland based on
Scottish interest. This was through the cooperation of civil society, the
Scottish Constitutional Convention and both the Labour and Liberal Democrat
Party. One reason Labour accepted the plan, could be interpreted as two
different territorial logics: logic of autonomy and logic of union.

The research question breaks down a posed question into three steps.

The first question is why proportional representation introduction was
realised as necessary in the period between 1989 to 1990. In this period, SCC
and Labour cooperated actively to form the system. In this collaboration, this
article will focus on the role of the SLA, which is a group promoting Home
Rule!. Second, why the seat allocation system which was formed should be
addressed particularly in the period from 1993 to 1994. As stated before,
AMS in the Scottish Parliament adopted the d’'Hondt method, a modified
version of a system used for balancing the seats between the single
constituency (FPTP) and proportional representation parts. The divisor is
added to the number of seats each party gained in a single constituency
within a multi-member constituency making it difficult to gain seats through
proportional representation. If a party gains many seats, the seats would be
added to the divisor in the proportional representation part so overall making
it harder to increase the number of seats in multi-member constituencies.
Formation of this seat allocation system should be argued by considering the
role of the Scottish Constitutional Commission, which is an independent
commission of the SCC. The third question asks why the current number of
seats was decided and this will be clarified by an analysis of political course
in 1995 with a focus on the internal negotiation within Labour.

As stated above, a goal was set for the demonstration of the party’s

principle on behaviour in territory and an answer to this research question

! Although Home Rule is the term suggests independence, it is used to refer
to the self-government of a nation within a wider state(Cairney and McGarvey
2013:3).
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will be shown in the following construction of this article.

In the first chapter and second chapter, the analytical framework and some
background information of this article will be presented. By interrogating the
existing literature, it clarifies an analytical concept and a theoretical
framework. From the third chapter, the specific political course of electoral
system formation will be examined, especially that of the period from 1989 to
the end of 1990. It will be traced from the establishment of SCC to the
acceptance of proportional representation by Labour in 1990 and as a result
the first SCC report detailing the establishment of the Scottish Parliament. In
the next chapter, after a brief consideration on the period over two years
from 1991 to 1992 it will address the consensus on the electoral system in
1992, the course of cooperation between Labour and SCC, and how an
argument of electoral system had developed since 1992. The latter part of
chapter four will consider the political course from 1993 to 1995 from the
formation of the seat allocation system in AMS, the debate with regards to
the number of seats within Labour, to the completion of the system. In the
fifth chapter, with the consideration of the case described from chapter two
until four, the system formation of how the logic of autonomy’ and the ‘logic
of union’ contributed to build the system will be demonstrated. Then, it will
examine the characteristics of the two logics by demonstrating the operation
of each case. Whilst also considering the potential limitation and conditions of
operating the two logics as an implication. Chapter six will conclude, through
presenting both the contribution of, and limitations presented within this

article.

The question of electoral system formation in the Scottish Parliament
Viewing the background of the electoral system in the Scottish Parliament
is critical to the understanding of the research question of this article and
arguing why it matters. As a prerequisite of this article’s theme, the situation
of Labour, which was the dominant party in Scotland, will be described here,
confirming that FPTP was an effective system at that time. Lastly, this sub-

section illustrates why the research question continues to remain a puzzle.
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The seat allocation of proportional representation of AMS disadvantages
the party that could gain a majority in a single constituency area, which will
be discussed in further detail in the following chapter. Historically Labour
remained strong in Scotland and as the ruling party held 78 percent of seats
in the parliamentary election in 1997. In the period of system formation from

the late 1980s to 1990s, Labour continuously gained strong support.

[Table 1] Votes and seats gained by Labour in UK parliamentary election in Scotland

1974 1979 1983 1987 1992 1997

Votes (%) 36.3 415 35.1 424 39.0 456
Seats 41 44 41 50 49 56
Percentages of seats 57% 61% 57% 69% 68% 78%

Created referring to Lynch (2013)

As the chart shows, Labour had gained an overall majority in Scotland in
the 1970s and from 1987 onwards; maintaining around 50 seats in the election,
benefiting the party at that time (see Table 1). Thus, it questions why Labour
formed the system that eventually disadvantaged them at the expense of
seat maximisation. Being an instrumental actor in the formation of the
system, Labour could have developed the system to benefit their party more.
In 1999, in the first Scottish election, Labour was able to get 73% of seats,
which was 53 seats against 73 seats in total in the constituency part;
however, it acquired only three seats in proportional representation so they
could not gain an overall majority against a total of 129 seats due to the type
of electoral system. In reflecting on the result of the election, it leads to the
question of the reason why Labour formed a system that eventually was not
beneficial to them, even though they could have retained strong support for
seat percentage.

Furthermore, it should be questioned why FPTP had changed in that
period. In the 1990s, electoral reform was being trialed worldwide, for
instance in Japan, Italy, New Zealand and Israel. It may not be surprising
therefore that Scotland was also pushing for reform in the 1990s. Though

considering the internal context of the UK, the situation is dissimilar to these
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aforementioned countries.

The FPTP’s introduction in the UK was supported in the UK
parliamentary election as it had remained for a long period of time. It did not
face obstructions as political parties were used to the system being in place.
In the 1990s, the UK Parliament saw much opposition against electoral
reform in the main two parties. Mainly, the Conservative party which
supported the maintenance of FPTP at all levels of elections in the UK
(Norris 1995:76). Blau argues that the possibility of change to FPTP was
unlikely, this is because the UK parties would constantly discuss the
possibility of, but would struggle to pass a bill with a majority (Blau 2008).
Besides, the consistency of the electoral system also matters, however an
exception to this is in Northern Ireland where there is a unique historical
context. The UK has sustained FPTP at all levels of the election including
the European Parliament election. Nowadays although the Scottish local
government election has electoral reform, other parts of the UK still continue
to use FPTP in local elections. In considering the context around the time of
the 1980s, it can be assumed that the electoral reform in the UK would have
been a difficult task for political parties. The 1978 Scottish Act had planned to
implement FPTP, thus in no way was it considered detrimental to the
Scottish Parliament in adopting the FPTP system in the 1990s.

As stated above, Scotland had also gained strong support from the
electorate, so the merit of introduction of FPTP would be a great way to
consolidate that support. Former First minister?, Henry McLeish looked back

the history of the 1990s, and he emphasised as follows;

“If you look at the history of the Labour Party, our support for
first-past-the post voting(FPTP) and our hegemony in national and
local government politics in Scotland, Labour had no need to

commit to proportional representation” (McLeish 2004:52).

? The First Minister of Scotland is the leader of the Scottish Government as
equivalent to the Prime Minister in the UK.
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Therefore, in this context, the electoral system was in some ways newly
formed, but it could be understood as electoral reform in a broader context
within the UK® Thus, this article refers to some of the literature of electoral
system change and positions its theme within this context.

Going forward, Labour’s formation of AMS must be questioned when it
disadvantaged them in terms of seat maximisation. This question should be
analysed by splitting it into two sub-questions. First, Labour could have
widened the support base for themselves, which should have been possible,
but why did they not? Second, why was the dominant electoral system in
British politics, FPTP reformed in the 1990s?

From the two points considered above, it demonstrates the significance of
making the research question of this article clear. Why did Labour introduce
an electoral system that disadvantaged them? Previous studies will be
examined concerning the electoral system formation in the Scottish
Parliament through referring to the studies of territorial politics, which is the
central field of this article, and in conclusion the analytical framework of this

article will be introduced.

Literature Review on the electoral system formation of the Scottish Parliament

This sub-section will outline how the Scottish Parliament electoral system
formation was explained in existing literature. First, as an example of an
intra-party compromise model, it introduces Curtice’s research. In contrast to
the model, Convery and Lundberg advanced the explanation of a rational
choice and an ideological one. After the reconsideration of previous work, it
argues the existing literature gives limited answer to the research question
stated above.

Curtice explains the formation of the electoral system of the Scottish

® This would be controversial statement because this case should be positioned
as the system ‘formation’. Nevertheless, the seat maximisation's perspective of
party can be arguable and useful therefore, this article pragmatically uses the
framework of an electoral reform’.
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Parliament based on the negotiation between Labour and the Liberal
Democrats, which consist of the SCC. When Labour tried to negotiate with
the Liberal Democrats, the Liberal Democrats persisted for the need of
proportional representation rather than the current electoral system. Labour
partially amended the FPTP as a political compromise and created AMS as
an alternative (Curtice 1996, 2006).

In this explanation, it regards SCC as a political arena among parties. The
Liberal Democrats consistently pushed for the modified STV system, but, in
fact, ultimately failed to adopt it. However, Labour had been influential
dominantly throughout the 1990s, so Curtice’s explanation supposedly might
not engage with the point enough. It also may not coincide with the actual
political course described in the later chapter. Labour and the Liberal
Democrats’ negotiations can be observed in the latter stages, prior to then,
the majority of discussions fostered within SCC involved the development
and advancement in the political decisions of Labour’s agenda.

Most importantly, the intra-party compromise model might not sufficiently
take into account the role and influence of SCC or the power exerted by the
pressure group within SCC in the electoral system formation. McLeish
summarised the influence of SCC in the electoral system formation as “(It
was) the Convention that influenced on electoral reform, not the other way
around” (McLeish 2004:52). Therefore, Curtice’s explanation did not give a
convincing answer to the research question of this article.

Convery and Lundberg critically review the problem, and they propose a
well-grounded explanation by taking into account SCC’s role in the system
formation. In their research, they emphasise the role of the SCC and explain
the electoral system from a different viewpoint with two explanations based
on rational choice and ideological commitment to ‘new politics’. Using this
framework, they demonstrate the electoral system formation by using
archive resources of the SCC, political parties sources and also interviews
with politicians.

Nonetheless, although the explanation of Convery and Lundberg seems

plausible, it has still not yet answered the question of why Labour formed a
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system that disadvantaged them in terms of seat maximisation. It could be
said that the research was approximate to the actual political course and
descriptive to a great extent, however, three points are still unclear. First, it
does not address the background of collaboration and its substance between
Labour and the SCC so the research did not reveal the motivation of Labour
to form the system and where the source of the idea of the seats allocation
system came from. Second, the relationship between rational choice and
ideological commitment is uncertain. How the two explanations had an
influence on the political course and its observable implication is imprecise,
and how it combined within the system formation is not explained enough.
Thus, a mechanism of interaction and transformation in the relationship
between Labour and SCC is not examined thoroughly. Third, Convery and
Lundberg contended that “overall, the same dynamics found by scholars at
the national level applied here to this sub-state case” (Convery and Lundberg
2018:13), but this may be debatable. In their article, the concept of ‘new
politics’ is different from the Westminster model, in the way the concept
should be understood, as an idea existing only in Scotland thus competing
with the UK Parliament. Therefore, as long as the idea is applied as an
independent variable, it could be controversial to argue the same level of
dynamics observed because the idea was specific to territory. Territory has
its own mechanism in party politics, so that the existing literature should be
critically assessed from the viewpoint of whether the extant framework was
applicable or not.

Thus, with a specific territorial explanation this enables us to provide a
more persuasive description of the collaboration between Labour and the
SCC. For improving some pitfalls of previous work, the specific explanatory
variable in territorial politics, and the application of territorial logic will be

explored, which is the framework of this research.

Territorial parties and their principles
In this sub-section, the literature on territorial party politics will be

examined, which is the central research field of this paper. After assessing
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the existing literature, it introduces the analytical concept, territorial logic.
As territorial logic is critically reconsidered, this article will shed new light
on the territorial logic and re-conceptualise it as two different logics which
will present the theoretical framework for this article.

The comparative research on territory and party politics was not
undertaken until the end of the 1990s, thereafter, it developed gradually
(Keating 2008:71). As considered by the literature referring to the work of
Keating, territorial rescaling had much influence on the party system.
Although it has a specific significance in regional politics, it failed to address
specific mechanisms on party politics within territory until the recent
theoretical development of the field. Hough and Jeffery referred to the
ignorance of ‘vertical differences which means the differences between sub-
state and statewide election, is described as follows;

“That tendency to view sub-state political mobilisation through the
lens of statewide politics produce, implicitly, a characterisation of
sub-state politics that is significant only for what it tells us about
statewide politics” (Hough and Jeffery 2006:6).
Therefore, in this framework the region was likely to be neglected in the
scholarly literature through analysis of the party system. If so, as considered
by Hough and Jeffery, it could be the major flaw of statewide politics which
could generate a national bias towards traditional party research (Hough and
Jeffery 2006; Detterbeck 2012).

As a result of the weaknesses currently in research for multi-level party
politics and regional politics, the work of Swenden and Maddens is able to
bridge scholarly literature between the study on regionalisation and the
party. The focus on party organisation and campaigning, arguing the
importance of multi-level party system and interaction within the system
being important (Swenden and Maddens 2009). Detterbeck, with an admission
to the electoral differentiation between statewide and sub-state level, also
argues that territorial party systems have grown apart and government
formation has become more incongruent. Then he also points out the

increased scope for a distinct logic in regional party competition (Detterbeck
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2012:Chapter 9).

From here, the development of party politics research in territory has
grown recently with a focus on the territorial dynamics in each region. In
recent work, a local branch of statewide parties is understood to be a
significant actor of territorial politics in pushing for the autonomy of a
territory (Hepburn 2018). Thus, it is still important to theorise territorial
party politics with a focus on the local branch of national parties like the
Labour party. Furthermore, as Detterbeck mentions a distinctive regional
logic in party competition is a motivation of a party in each territory and
should therefore be explored. The growing body of literature in territorial
party politics takes a new look at the territorial dimension of the organisation,
campaign, and electoral results, whereas there are few investigations about
how the political parties behave in the territory. Consequently, Toubeau and
Massetti’'s seminal paper suggest that three logics could explain the principle
of the party’s behaviour in the territory;(1)electoral logic;(2)ideological logic;
and(3)territorial logic.

First, the electoral logic refers to the behaviour of a party based on the
motivation for seeking office, and gaining more votes. Under this logic, a
party is interpreted as an entity which intends to preserve and enlarge its
existing social, territorial composition for the sake of ensuring access to office
and maintaining the governments’ stability. Second, the ideological logic
relates to the aspect of a party’s concept or manifest, making use of
explaining a party’s ideological position compared with other parties, instead
being motivated by ideology than short-term strategy. Third, it is the
territorial logic that “(the territorial logic) refers to parties acting as the
agents of particular territorial communities”. Moreover, in contrast to the
former statewide logics, Toubeau and Massetti follow as “when competing,
political parties articulate the interests of particular regions or constituent
entities, and put forth policies that seek to improve the terms of their
membership within the unitary, regionalised or federal state” (Toubeau &
Massetti 2013 : 302). Therefore, the party’'s policy goal in the territory is the

redistributive effects of particular public goods and territorial arrangements.
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Here, Toubeau and Massetti identify a party’s motivation when applied to
territory rather than a state-wide perspective and, in a sense, their research
has been groundbreaking in looking at the motivation of parties in the
territory. In the territorial logic, it is assumed that a party’s principle for
behaviour refers to the main actor inducing interest towards a territory
within a unitary state or federal state by pushing for a redistributive effect of
the countries. Otherwise, the relationship among the three logics is
disputable. It is arduous to prioritise which logics succeeded in their
argument among others when comparing those three logics. Moreover, it
could make it difficult to deliver an adequate framework to explain the party’s
behaviour without revisiting a constitutional issue in territory.

Thus, I first argue the former two logics are fundamentally linked with
territorial logic in a territory like Scotland, and the territorial logic functioning
as an underpinning effect in directing other logics related to the specific
factor of a territory. That is, the territorial logic operates a preference in
formation in an election, rational interest seeking behaviour and the
construction of ideas being symbolised as ‘new politics’. In this case,
articulating the interests of particular regions is insufficient to capture the
dimension for considering a unique political dynamic in territory for
characterising the civil movements in the demand for autonomy. Thus, in this
article, in the consideration of autonomous demand for territory, the following
framework should be suggested.

In a territory whose political agenda hinged on a constitutional issue
substantially including independence, the territorial logic should be expressed
as two forms of Tlogic of autonomy’ and ‘logic of union’, and a party should
operate in a territory based on the two logics. Under the logic of autonomy, a
party behaves as an agent of the territory to push for the agenda of
autonomy for expressing the demand in territory even though it disposes of
vote-seeking behaviour in an election. Thus, in this logic, the ultimate goal of
a party is an advancement of specific policy in a territory and an increase in
autonomy within a state. Conversely, in the logic of union, a party behaves as

an agent of territory too, but its goal is the maintenance of the constitutional
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position of the party. For the realisation of the goal, the party behaves by
seeking widening support in a territory, and to sustain its influence in a
territory. This logic cannot be applied to the party advocating independence
based on that definition.

In this article, a theoretical framework is presented as a function of ‘logic
of autonomy’ and ‘logic of union’. The formation of the system was developed
in stages and due to the way of operating two logics within the system being
changed depending on the time period meant separate functioning of the
mechanism.

The explanation of the research question stated above with an analytical
concept and theoretical framework is presented accordingly in this article.
Labour and the SCC'’s collaboration fostering the logic of autonomy led to the
acceptance of proportional representation in the Scottish Parliament. Thus,
with the initiatives of SCC, due to an establishment of the independent
commission from party politics resulted in the idea that it compensates for
the imbalance between votes and seats of FPTP by proportional
representation, which suggests, it succeeded in forming a distinctive electoral
system. Next, some of the Labour party’s politicians were afraid of the
decline of their influence in a territory and the disintegration of the United
Kingdom under the logic of union, therefore, Labour restrained the effect of
the electoral system to maintain its constitutional position. Thus, the number
of seats in the parliament were reduced and the political course changed due
to their behaviour.

To sum up, the latter chapter will consider how this ‘logic of autonomy’
and the ‘logic of union” under what condition functions, and how the two
logics could be observed and transformed within the actual political course,
and conclude based on this consideration. The next sub-section will look at
the case and methods used in this article in how this research question can

be approached.

Case and methods

In this article, the demonstration of a causal mechanism of two different
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logics from observations will be revealed and will answer the research
question. First, this sub-section will consider how this theme can be
interpreted as a case. Next, this article applies process tracing with a single
case study, so it will briefly examine the strength of this method, and show
the approach of this article will follow.

As a methodology, this article will use process tracing with a single case
study. According to Collier, process tracing is defined as “the systematic
examination of diagnostic evidence selected and analyzed in light of research
questions and hypotheses posed by the investigator” (Collier 2011). In this
article, the operation of the logic of autonomy and the logic of union with a
descriptive evidence selection will be traced, and it will analyse how it
influences the process with an analysis of research questions, so this
methodology should be appropriate.

In process tracing, there are different empirical tracing tests, including
hoop tests, smoking gun tests, and straw in the wind tests according to
Mahoney. A hoop test proposes that the specific evidence is required to
demonstrate a hypothesis as a necessary condition which should lead to the
elimination of a hypothesis rather than confirming one. In contrast, a smoking
gun test proposes that if the specific evidence is present, it contributes to
validating the hypothesis as a sufficient condition. While a straw in the wind
test can neither confirm nor eliminate the hypothesis (Mahoney 2012). This
article tries to demonstrate the existence of the two different logics and a
causal mechanism contributing to the formation of the electoral system
therefore the smoking gun test should be applied to support this.

This article is classified as a single case study only focusing on the Scottish
Parliament electoral system formation. George and Bennett concede the
single case study to some extent has limitations in demonstrating its ability,
such as in case selection bias. In contrast, they argue the benefits of a case
study in conceptual validity, deriving new hypotheses, exploring causal
mechanisms, and modelling and assessing complex causal relations (George
and Bennett 2005: Chapter 1). This especially can be seen in a causal

mechanism, “within a single case, we can look at a larger number of
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intervening variables and inductively observe any unexpected aspects of the
operation of a particular causal mechanism or help identify what conditions
present in a case activate the causal mechanism”(George and Bennett
2005:21). This research focuses on the mechanism of a causal relationship
between the two logics and the system formation within a detailed single
case study highlighting the strength of the case study in this aspect even
though it has some weakness.

Thus, it reconsiders the electoral system formation from a field of
territorial politics with its own variable. Moreover, as a methodology of the
demonstration of two different logics, process tracing clarifies the causal-
inference mechanism to specify the cause of system formation.

Beyond the contribution to territorial politics, the implications in some
existing literature on electoral system change and modern Scottish politics
will be presented in the following sections. It may be that the volume would
be excessively lengthy as a literature review of the article as not directly
relevant to the main research, though some concepts are significant in this

paper and are therefore argued here.

Theories on electoral system change

First, in this sub-section, the motivation of actors in electoral reform in the
literature will be examined. Next, it will describe the type of actors, who they
are involved with, and how they participate in decision-making based on
Renwick’s studies. This sub-section also clarifies how this case should be
presented in the scholarly context accordingly.

As an overview, how the actor’'s motivation was investigated in literature
will be focused on first. Political scientist, Benoit, claims that in relation to a
condition of electoral reform, the motivation for electoral system change
correlates with the rational party’s demand for maximisation of seats and
enlargement of percentages of seat shares in parliament (Benoit 2004).

Colomer also reveals, existing parties first tend to consolidate or strengthen
current political configurations rather than creating a new system (Colomer

2005). This presupposes that parties involve electoral reform for maximising
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their benefits or to stabilise the current situation.

On the other hand, based on the assumption that self-interest is not the
only way to drive electoral reform, Katz provides a different perspective
against the rational choice view. First, an electoral reform can be perceived
as a response to a complaint expressed by the people, for example
empowerment for female representation and minority groups representation
in parliament can spur the reform. Finally, more generally, the demand for
change in the essence of politics can be the motive of actors. Especially
advocates of proportional representation, they intend less partisanship,
making the polity more cooperative (Katz 2007:311). From here, literature for
the normative motivation of politicians for reform has been advanced”.

Shugart understands political reform as a by-product through explaining it
in two factors, inherent and contingent factors. An inherent factor is defined
as a normative demand generated by a current systemic failure. Especially
FPTP which generally tends to result in an unacceptable consequence for
voters. On the other hand, a contingent factor, is when a ruling party can
brand themselves as a ‘reformer’, and parties utilise electoral reform as an
agenda in an election. Therefore, in the example of a contingent factor, it
displays the benefit as being outcome-oriented. Parties disadvantaged by the
current system through this reform, are able to benefit through their own
conduct in promoting (or preventing) the reform, thereby positively
influencing public opinion and subsequently improving their chances in
electoral results (Shugart 2008). According to this, Shugart’s explanation can
be understood by combining the two perspectives stated above. Katz and
Shugart’s theory extend to include the influence of citizens.

The kind of actors and their way of involvement within reform will be
further examined. Renwick lists politicians, citizens, judiciary, and pressure
from international actors, as actors involved in exerting an influence in
electoral reform. Additionally, he puts forward two inventive theoretical

categories to answer the question of how the actors behave in electoral

* These understandings were based on the work of Renwick (2018).
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reform.

The first category is ‘elite-mass interaction’. In this category, electoral
reform will be realised if citizens actively express a preference for electoral
reform. In the process of electoral reform, the demand for it is expressed in
the form of anger against the political system, and politicians try to alleviate
this by addressing an agenda of electoral reform. In this category, the
skewing of electoral results is not enough for prerequisite. Rather it is crucial
for people to feel the sense of the political system influencing their lives.

The second, ‘elite-majority imposition’ , comparing to the former example,
is not only that people are not interested in pushing for electoral reform, but
also, that they are unable, and do not want, to penalise those in power who
manipulate the electoral system. In this case, the constraint of political
legitimacy is low, and people are used to the manipulation of the electoral
system by historical precedents. The form of electoral system chosen
depends on a politician’s motivation (Renwick 2010). From Renwick’s
theorisation, the emphasis of politicians and citizens as actors, together with
their interests matters in classifying this category.

In this sub-section, the overview of the actor’s motivation has been given,
and it examines what kind of actors are involved with electoral reform, and
categorises how actors behave within reform. The motivation of actors can
be looked at from two perspectives, being a compromise between parties’
seat maximisation demand and some normative views. In the perspective of
seat maximisation demand towards the formation of the Scottish Parliament
electoral system, one of the rational ways would be an introduction of FPTP.
If it were not for applying the specific seat allocation system of AMS, a
relationship with FPTP and proportional representation would not have been
correlated, and the ruling party could have secured more seats for
themselves. From the seat maximisation perspective, it would be difficult to
answer the research question of this article stated above thoroughly.
Otherwise, when arguing if an idea and norm had an influence on the
formation of AMS, it seemingly did have an influence but was not robust

enough to give a clear answer to the research question. Looking at this point,
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Shugart discussion scopes a rational behaviour of political parties for gaining
support through electoral reform, and argues both perspectives including the
reason behind the complaint about a current electoral system and the
response to it. The research is implicative in terms of considering the
perspective of the seat maximisation idea and norm, but it cannot be
addressed yet as its own mechanism of territory in the explanation for the
motivation of actors. Accordingly, this point should be revisited in a later
section.

Renwick’s categorisation is actively influenced by citizens, and it is implicit
to look at the interaction between citizens and politicians. Nevertheless, this
article’s main actor, SCC, was a collective actor of civil society and therefore
its interaction with parties should be distinguished from the studies towards
emphasising citizens as a whole. In the next sub-section, the position of this
study is examined in the course of previous studies about the Scottish politics
field.

Modern Scottish politics research and ‘new politics’

In this sub-section, the study of modern Scottish politics will be outlined
briefly, and it will show the uniqueness of this research in considering the
concept of new politics’.

Scotland has been a significant factor within the UK from 1999 onwards
since the legislation of Scottish law, the establishment of Scottish Parliament
and government, and the development of devolution, therefore the total
number of empirical studies of Scottish politics has increased. A referendum
in 2014 was a watershed moment for Scotland, and it made a significant
devolution figure even though it failed to gain a majority vote. Due to this
background, whether Scottish politics diverge from UK national politics or
not has been controversial in existing literature. The term new politics’ in
some ways embodies a series of development for Scottish modern politics
studies.

The term new politics’ relates closely to the direction of politics which was

intended by SCC. SCC defines the future of politics thusly, “Scottish
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parliament will usher in a way of politics that is radically different from the
rituals of Westminster: more participative, more creative, less needlessly
confrontational”. This demonstrates a substantial part of the content of ‘new
politics’. Consultative Steering Group (CSG) also plays an essential role in
constructing the meaning of ‘new politics’. CSG, chaired by the Labour
politician Henry McLeish, discussed a plan for setting up the Scottish
Parliament. The four key principles proposed by CSG are, (1) Sharing the
Power, (2) Accountability, (3) Access and Participation, and (4) Equal
Opportunities®. Parliamentary reforms under the ideal of ‘new politics’ was
also exemplified such as an online petition system and the Scottish civil
assembly (Cairney 2011).

The term ‘new politics’ has been frequently used among modern Scottish
politics researchers and commentaries. The interpretation can be separated
in two ways. First, the researchers evaluate an idea of ‘new politics’
positively, as SCC's report and CSG report argued, which intended for the
politics to be radically different from Westminster politics (Brown 1998,2000).
Second, the empirical researches demonstrate a condition of politics since
1999, focusing on the gap between ideal and reality (Mitchell 2000; Cairney
2011 Cairney and McGarvey 2013).

Therefore, in the latter part of the research, the terminology of ‘new
politics” was critically assessed to point out the gap between ideal and actual
situation or criticised the concept itself. The literature insists that political
reform under ‘new politics’ remained unchanged in nature, so that the
reformers could not achieve the goal (Mitchell 2000; Mitchell 2010; Lundberg
2014). Mitchell, though he admitted electoral reform as a major change, points
out the homogeneity between AMS and FPTP in a single constituency. He

also evaluates reformers of ‘new politics’ (in his term, Home Rulers) as

% SCC (1995) “Scotland's Parliament, Scotland's Right”, pp.9.

5 CSG (1998) “Report of the Consultative Steering Group on the Scottish
Parliament ‘Shaping Scotland's Parliament™ (https://www.parliament.scot/
PublicInformationdocuments/Report_of the_Consultative_Steering Group.pdf)
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“unrealistic, based on underestimating the extent of political differences in
Scotland and overestimating the power of formal institutions to affect
processes and political behaviour”. He mentioned SCC'’s preparatory work as
being “drew consciously on models from abroad, if erratically and not always
fully understood” (Mitchell 2000:606).

This perspective has been shared in the scholarly literature relatively
often. Cairney and McGarvey also argue that the issue of new politics’ had
been an issue in its composition between ‘old Westminster’ and ‘new
Holyrood”, and the gap it had between widespread expectations among
citizens(often exaggerated) and actual consequences of the reform(Cairney
and McGarvey 2013). The two perspectives of modern Scottish politics
studies are persuasive, and it is difficult to conclude and judge, however, it
could be argued that the latter part of studies have been influential and
supposedly evident in scholarly literature.

Otherwise, the perspective of the former view, when evaluating new
politics’, appears to be overlooked even in the study of the period of system
formation in the 1990s. This is partly because the results and disillusionment
of ‘new politics’ might have led to a focus on the empirical research after
1990s in examining the results and limitations of political reform under ‘new
politics’. Thus, it is important to observe the description of the new electoral
system, along with its effects and limitations (Paterson et al. 2001; Mitchell
2010; Cairney 2011; Cairney and McGarvey 2013) , but how it was created
although less investigated would be worth researching more. The role of an
idea of ‘new politics’ in the system formation period should be analysed, and
will have an impact in the research field. That is why, it can be said that,
considering how Labour and SCC tried to realise ‘new politics’ in the system
formation period, it was one of the research agendas that the previous work
had failed to address enough.

In the next chapter, as a preliminary work of the detailed description of

the process in electoral system formation, the background will be explored

" Denoting in reference to Scottish Parliament
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more in this article. The chapter encompasses the following sections; the
relationship between the UK and Scotland, the brief history of self-autonomy
and civil society in Scotland, an introduction of actors in this article, and an

explanation of AMS adopted in Scottish Parliament.

2 UK and Scotland: The meaning of territory and demand for autonomy

The United Kingdom of Great Britain and Northern Ireland, in particular
the relationship with each constituent region, England, Scotland, Wales, and
Northern Ireland is a vital part of the issue of governance in British politics.
With regards to the relationship between Scotland and the UK, Scotland had
been an independent country until 1707. In 1707, under the Treaty of Union,
Scotland was united into “One Kingdom by the name of GREAT BRITAIN".
In Scotland, according to Devine, “there seems to have been overwhelming
popular opposition to the loss of the parliament and angry hostility to the
whole idea of an ‘incorporating” union” (Devine 2012:16).

For 300 years, the United Kingdom has been a single unitary state which
sovereignty rests in the UK Parliament. Scotland had been developed as a
constituent in the UK without having its own parliament until 1999. However,
the relationship between the UK and Scotland has fluctuated constantly until
now as Scotland is in an evolving state of devolution. This creating an
ongoing divergence of party identification and levels of support between the
UK and Scotland.

To capture those changes between the UK and Scotland, it requires a
framework to analyse the relationship. Thus, this article positions each
composite state in the UK as a territory, and within this context it considers
the politics developed in Scotland. A framework of territorial politics applies
to this article within the tradition of the research field as stated above. Lastly,
it demonstrates the background of the difficult ongoing issues in the
relationship between the UK and Scotland and subsequently devolution
within the UK.

Thereafter, it considers the meaning and position of territorial politics in

previous work in contrast to local government studies with reference to

Jek71(4-147) 779



Electoral System Formation in Scottish Parliament 1989-1995; Cooperation between party and civil society (1)

Michael Keating, who is a pioneer of territorial politics. According to Keating,
the territorial politics in Europe has come to relate with the territorial
construction of various state’s integration and disintegration. Thus, it can be
captured in other research subfields in political science, such as local
government studies and urban studies. Each study applies different
theoretical, methodological methods in scholarly literature and after
developing the research, two different literatures begin to come together.
Local government studies in contrast to the study of territorial politics, have
tended to be national. Hence, the national level research has a comparative
perspective. However, local government studies often have not been
researched by comparative aspects due to the position known as ‘national
exceptionalism’ (Keating 2008:68). In contrast to the local government studies,
territorial politics seems to have a domestic characteristic and in comparison
territorial politics focuses on a regional framework.

In 1990, there was a renaissance of new regionalism with regards to local
politics studies. The literature pointed out that new spatial scaling across
upper-level and sub-level of government could be observed, leading to de-
territorialisation and re-territorialisation. In the 1970s and 1980s, the local
government studies revealed that with a juxtaposition of functional
differentiation, there was a continuity and reinvention of the territorial
framework. It caused doubt in the views of classical modernists who argued
a victory of function over territory. That is why, in politics, there is a
coexistence of function and territory, but the dominant territorial framework
has been the nation-state. Thus it helps for us to obliviate the existence of
territorial framework (Keating 2008:69-70). That is, the nation state is taken
for granted in the territorial framework, ultimately leading to it being
forgotten. Through the statement of de-territorialisation and re-
territorialisation, such as Scotland and the UK, it can be interpreted that
territory is still pivotal in political science as a research object.

Keating also made it clear that phenomena of territorial decentralisation of
nation-state and territorial rescaling can be positioned in various literature.

The rescaling can be observed in three dimensions; functional, political, and
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institutional. A functional dimension can be argued from the fact that
economic development and change transferred from nation-state to European
and global level, along with both regional, urban level. Therefore, provoking a
political response in the sphere between a party and society in the rescaling
of political dimensions, for example devolution, which is accompanied by
functional rescaling of the ties between society and political parties on the
whole. Devolution gives more power to and creates new economic ties with
political parties and private sectors. Parties and voting behaviour also comes
into question over the ideas of national tendency, and it creates various
political interests of each region. From an institutional dimension, the state
faces a change in functional norms and risks losing its regulatory capacity
through observing local plans, local government reform, and development
agencies (Keating 2013: chapter 1). Hepburn and Detterbeck evaluate the
interactive phenomena of territorial rescaling as a demonstration of a
response from the nation-state to the request from territory asking for a
small autonomous political community to be recognised and accommodated
(Hepburn and Detterbeck 2018:4).

Development of local government studies and public administration studies
shows a comparison of two distinctive directions of analysis. One is a
reflection of state-centric political views based on function, and it leads to
valuing private actors and reassesses a territory as its analytical unit.
Another is the transition of theorising power from the perspective of a top-
down to bottom-up structure. From the stream of new regionalism, it can be
interpreted as a new spatial rescaling of territory and a direction of critical
assessment toward nation-state as a central framework of the analysis.

It can, therefore, be accepted that Scotland is an example of territorial
rescaling and territory, expressing a request for autonomy and receiving a
response from the UK. Territorial rescaling from the UK to Scotland and
how devolution has been performed until now will be addressed in the next
sub-section. It focuses on how the power from the bottom in territory is
expressed in parallel to the top-down power structure. This article will

position Scottish political tradition in the latter 1980s and 1990s.
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Devolution to Scotland and the request of autonomy

Before the 20th century devolution reform, the UK had established a
territorial ministry to deal with some political and public administration
issues specific to Scotland. Since 1885, the Scotland Office has gradually
widened the scope of this administration to address a variety of issues
affecting Scotland. The UK has also responded to it by supporting aspects of
devolution (Yamazaki 2011).

Of course, there is an aspect of functional management in devolution as the
top-down power structure, but devolution to Scotland developed not only as
functional management, but also as a response to an autonomy demand from
the territory as discussed earlier when considering the argument of
territorial rescaling. Thus, it is essential to consider how that autonomous
demand was expressed historically in Scotland. This sub-section will briefly
look at how this was described throughout the course of stating a request for
autonomy within Scotland, focusing on the role of political parties and civil
society whilst giving an overview of the course of devolution.

In looking at the course of autonomy within the politics of Scotland, it is
necessary to investigate a significant actor, the Scottish National Party (SNP).
SNP is a regional political party which advocates Scottish independence from
the UK, and has been influential in recent British politics holding a significant
number of parliamentary seats in the House of Commons especially following
the referendum in 2014. Historically, along with political parties, some other
civil society organisations played a pivotal role in advocating the autonomy
issue as an agenda. Thus, considering Lynch's previous studies, this sub-
section will outline the movement for autonomy from the end of the 19th
century to the first part of the 20th century until the formation of the SNP in
1934.

First, one of the influential organisations arguing the issue of self-autonomy
was the Scottish Home Rule Association (SHRA) which was founded in 1886.
SHRA consisted of some of the prominent Labour politicians such as Keir
Hardie and Ramsey MacDonald, miners’ leaders, and some parliament

members of the Crofter’'s Party. It organised conferences to promote the
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Home Rule issue, and it also formed a cross-party group to promote advocacy
activities to the parliament members. However, a bill supporting Home Rule
was rejected because supporters of self-autonomy could not reach a
parliamentary majority at that time. Another important organisation at the
time was the Scots National League (SNL). Unlike SHRA, the SNL'’s first
intent was to establish its political party and move on the Home Rule issue.
After some organisational reform and discussions between SNL, SHRA and
the Scottish National Movement, the National Party of Scotland (NPS) was
subsequently formed. NPS gained stable support to some extent, but it was
limited due to their vague ideological position. After the merger with the
party called Scottish Party based on compromise, the SNP was eventually
established in 1934 (Lynch 2013: chapter 2).

Lynch pointed out three common features of the organisations in this
period. First, they were different in terms of their political strategies and
goals. They did not have a common understanding of what the Scottish
autonomy government was. Next, in contrast with the dissimilarities of their
strategies, they did share interests. The leaders of these organisations
recognised each other. Lastly, NPS and the Scottish Party were able to
merge into one despite their rivalry at that time (Lynch 2013:31-32).

Thus, in the political movements for self-autonomy in Scotland, there were
two ways to express their demands. Firstly, exercising influence by acting as
a political party (SNL, NPS, SNP) which can be defined as the party-centred
approach. Secondly, by civil society organisations (SHRA) lobbying existing
political parties, which can be classified as a civil society approach. While the
political movement for Home Rule plateaued at a lower level for two decades
after WW2, it had a significant effect on the development of the movements
advocating for self-autonomy. Subsequently one of the most influential actors
in modern Scottish politics, the SNP’s strength was established in this period.

The Home Rule issue had been promoted as a response from two major
parties in British politics. In terms of civil society organisations, unlike the
party route, they had invented another way of promoting Home Rule through

pressure given from one side of civil society during this time. The campaign
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by SHRA was a particular example of that, and it could be observed as a
bottom-up power structure through the grassroots activity initiative. More
interestingly, SHRA established an organisation called Scottish National
Convention to lobby members of parliament in the House of Commons. Along
with this there was the dissolvement of the campaign trial of the SHRA,
which created new support for two separate cross-party movements within
the NPS. In 1950, a similar type of cross-party organisation was also created,
the Scottish Covenant Movement which also set up to promote this trial
campaign. In the end neither of them was able to achieve their goal, intended
for Scottish Parliament (Lynch 2013:83).

After the movements for Home Rule in the period, there are some
watershed moments to discuss in the promotion of self-government. First, it
was in 1967 that SNP got a parliamentary seat in Westminster. It enabled the
other two main parties Labour and the Conservatives to have a devolution
agenda created through pressure put on by the SNP. Thereafter, a defeat in
the 1979 referendum, led to the appearance of the Campaign for Scottish
Assembly (CSA) and SCC which pursued a civil society or cross-party
approach instead of party-centred approach previously acted by the SNP and
NPS. In the 1990s, Labour responded to it actively and collaborated to
establish the Scottish Parliament. Those movements by Labour in the 1990s
may be overlapped that of early 20th century methods and the positive
involvement of political parties overall during the 1990s was distinctly
apparent.

As an underpinning reason for these Home Rule movements, campaigns,
and activities for self-autonomy, would have been due to the existence of a
strong, independent Scottish identity. As previously discussed, Scotland had
been an independent state before the formation of the United Kingdom. After
its unification, Scotland had maintained its own key institutions including the
Scottish legal system, the Presbyterian Church of Scotland, the Scottish
educational system, and local authorities (Kellas 1989a:2). Despite having a
strong identity in different historical and cultural contexts does not always

lead to political implications(Yamazaki 2011:6), considering the continuous
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appeal for self-autonomy from the past, it would not be unnatural to suppose
identity as the main driver of the Home Rule movements. In empirical
research, the causal relationship of Scottish identity and voting behaviour had
been tested repeatedly to check its correlation (Brown et al. 1990: chapter 9;
Brown et al. 1999; chapter 3, Paterson et al. 2001; chapter 7). When it comes
to the relationship between identity and political movements, it could also be
said that it depended on the context. Nevertheless, we could see the nature
of identity in the continuous request for self-autonomy from the 1980s to
1990s onwards. Due to limited scope of this article, it does not try to argue
the relationship between identity and appeal for self-autonomy in detail, but
this is vital in understanding the politics of territory.

Thus, in the case of this article, politics relating to self-autonomy from 1989
to 1995 in the historical course and development of movements supporting
self-autonomy can be posited. Development of two approaches in early 20th
century movements, can be confirmed as party-centred approach and civil
society approach. In a sense, interestingly, the idea of a cross-party was
advocated at an early stage, and in the 1980s and 1990s, it could be argued
that the two approaches were brought together. Moreover, the rise of appeal
for the two approaches being brought together can be assumed in the 1980s
and 1990s based on the content of political movements. In the next sub-
section, this article will examine the actors in the 1980s and 1990s in the
movements for self-autonomy, including their position and an interpretation

of it.

On actors — Labour and the SCC

In previous sub-sections, it considers the relationship between the UK and
Scotland, and it examines the course of devolution and self-autonomy.
Through this consideration, the theme of this article positions where Scotland
lay in terms of space and territory and the juxtaposition this had within the
time period in which it is presented. This sub-section will focus on the actors
within self-autonomy in the 1980s and 1990s.

The main actors within this article are the Labour Party and SCC. Of
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course, the Liberal Democratic Party (Liberal Democrats) was an important
actor within the make-up of the SCC, but the main party was clearly Labour
when looking at the course of politics in the 1980s and 1990s. Therefore, this
article develops a description and analysis focusing mainly on these two
actors. In this sub-section, it briefly introduces the two parties and clarifies
the organisation. With regards to the Labour Party, this article mainly
interrogates the Scottish Labour Party. Thus, in this sub-section, Labour’s
position will be examined in some ways compared to the National Labour
Party (NLP) and its autonomy in the party system. Then, it focuses on the
interpretation of SCC in literature and indicates their significance as an
independent body.

First, it examines how the Labour Party was positioned in their relationship
with NLP. From 1915 to 1994 Labour in Scotland was known initially as the
Scottish Advisory Council (Lynch and Birrell: 2004:176). After the
establishment of Scottish Labour in NLP as a regional branch, it started its
unique development. Following this was the renaming of the Scottish
Advisory Council which became the Scottish Council of the Labour Party, its
official title given by the Labour Party (Hassan and Shaw 2012:223). Finally, in
the Scottish Conference in 1994 held at Dundee, it formally announced its
name as Scottish Labour Party (Lynch and Birrell 2004:177).

By changing its name we came to understand Labour's development as a
regional branch in Scotland. Briefly allowing for consideration of the
autonomy of Labour in NLP in terms of discretion in the party and its
uniqueness within the party. Changing the name of the party allowed Labour
to emphasise its distinctive identity, but it centralised at the discretionary
level on the issues of finance, human resource, and membership. Therefore
despite committing to a devolution stance, the Labour party maintained a
characteristic as a local branch of NLP (Lynch and Birrell 2004:177-178). As
observed at the Labour constitution in 1918, Labour could be seen as a
‘regional party, the equivalent of the English North East with little autonomy
over policy, finance and party bureaucracy (Hassan 2002Db).

From here, we see Labour's development as a Scottish branch of NLP in
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terms of discretion. Therefore, it can be observed that the centralised party
structure limited the autonomy of the Labour party within Scotland to some
extent. However, it cannot be assured as being equivalent to that of one
region in England.

In Labour's annual conference, during most of the post-war period, it
argued noncommittal matters such as the economy, housing, and education. It
gradually declined after the resolution passed for the abolishment of veto on
non-Scottish subjects, and this led to the discussion of greater autonomy
within NLP. This was argued at Scottish Labour Action (SLA), and therefore
created the development of a range of matters to be addressed through
Home Rule, including anti-poll tax campaigns and the agenda of the Scottish
Parliament (Hassan 2002b:31).

Hassan, who published a variety of works regarding the Labour Party,
pointed out three differences between NLP and Labour. First, the Scottish
party had a traditionally smaller membership than the NLP. Second, Labour
was an institutionalised party through governing the public life of Scotland.
Third, it also sought dominance in intellectual and cultural terms over
Scotland (Hassan 2004:4-5).

From here, Labour’s discretion had been centralised at NLP, but how it
existed in Scotland and developed was unique within the UK. Additionally,
the centralised party structure did not necessarily prevent it from
committing to devolution issues. One of the prominent politicians in the UK
at that time, and leader of the NLP from 1983 to 1992, Neil Kinnock
supported devolution in the period of system formation in Scotland. The
following party leader, John Smith, was an enthusiastic supporter as he made
a speech at the conference of SCC in 1990. Such continuous support from
influential politicians even at national level, allowed Labour to continue the
commitment for devolution throughout the 1990s. That is why Labour could
demonstrate a distinctive move in the centralised party. Hassan described

Labour as follows:
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“The Scottish Labour party is a strange creature. It is a party with
its own distinctive origins, history and culture; yet it exists within
one of the most centralised political parties in western Europe”
(Hassan 2002a:144).
Hassan evaluated that the Labour party retained a unique identity through
their development within a centralised political party, the NLP.

Another main actor which will go on to be discussed is the SCC, and how
they are interpreted within this political realm. The SCC consisted of Labour,
the Liberal Democrats, Scottish Trade Union Council (STUC), some church
organisations and COSLA (Convention of Scottish Local Authorities), a
national association of Scottish local authorities. It was interpreted differently
due to its characteristic as an umbrella organisation. Peter Lynch, a prolific
writer within Scottish politics, introduced the four perspectives of SCC.

First, is a positive interpretation emphasising its achievement in
formulating a plan in which the interests of various political organisations are
considered. SCC’s capacity to harmonise the interests of both Labour and
Liberal Democrats is considered a good example of democracy, pluralism, and
consensus politics. Second, in contrast with the positive interpretation, a more
sceptical interpretation focuses on the motivation of participant groups. Based
on its perspective, SCC is evaluated as promoting a nationalistic response
with the intent of defeating SNP by reducing their level of support. Thus
SCC can be viewed as a constitutional choice of devolution within the Labour
party, and therefore, offer an alternative to SNP’s independence card. Third
is a partisan one. It reveals the aspect of party politics in SCC that despite
being promoted as a cross-party organisation, it comprises only Labour and
Liberal Democrats participants who competed against Conservatives and
SNP, and subsequently proposes that it was simply an opportunity for Labour
to present themselves as a driving force in Scottish political interests. Fourth,
was an interpretation of pressure groups. In this interpretation, SCC is shown
as using this political platform to promote their own various interests, e.g.
Liberal democrats used the platform to push for proportional representation
(Lynch 1996 2-4).
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In the first two categories involving the evaluation of SCC, it is being
viewed as a simplified collective party. SCC is treated as one party so it can
emphasise its effect in formulating the plan for devolution. Contrastingly, the
latter two categories argue that it used the group as an arena for various
actors, highlighting the aspect that individuals from each party and pressure
group are using the platform to exert power in their own interests.

Conversely, Levy proposes the critical view on the interpretation of SCC.
He criticises the fact that SCC could not give a clear answer in the question
of sovereignty and highlighted the contradiction within SCC’s plans.
Additionally, he believed that Labour did not show the intention of reform
and the discussion veered into the direction of the goal to dominate territory
(Levy 1992).

Reflecting on the views of the two political scientists, there are different
interpretations to be considered when looking at SCC. With regards to the
interpretations that it used its platform as an arena of party politics, it is not
impossible to establish a counterargument. For example, in the sceptical
interpretations, SCC can be considered in competition with SNP, however, in
the course of movements in SCC, they partially made an offer to cooperate
with the SNP which they attempted throughout the 1990s. Levy also
espoused the view that the parties in SCC did not try to reform, but as
shown later through the Labour party, they actually had various views and
some groups favoured the proportional representation system, so they were
actually, in some ways, reforming. The Labour Party formed a system which
consequently constrained their ability for seat maximisation. This shows an
argument against Levy and his criticism that they were not wanting to
reform and this point will be examined in further detail in the following
chapter.

In classifying the SCC as being a framework of party politics, it limits the
interpretation and perspective of analysis to some extent. Therefore, in this
article, to allow an independent analysis of the function of SCC, it values the
view of it being a collective actor and takes a similar position to the positive

interpretation in Lynch’s classification. This article’s argument will position

4671 (4-157) 789



Electoral System Formation in Scottish Parliament 1989-1995; Cooperation between party and civil society (1)

itself based on this interpretation for a better understanding of the active
functions of the SCC in forming the electoral system. Therefore, this article
defines the SCC as a cross-party civic organisation. Through this definition,
this article will focus on the mutual interaction between Labour and SCC and
analyse the course of the electoral system formation with consideration of
how preferences were advocated within the Labour party.

The actors in this article were examined and defined respectively. Labour,
was defined as having a focus on retaining the unique Scottish identity within
the centralised party. SCC was defined as a cross-party civic organisation,
which held different views from specific parties. The two actors in this article
will be interrogated as stated, developing an analysis in line with the
definition. Then, in the next sub-section, the electoral system, the theme of

this article, will be addressed.

The Additional Member System (AMS)

In the previous sub-section, it considers briefly the characteristics and
history of the SCC and Labour as actors in the electoral system formation.
This sub-section will address how the electoral system in the Scottish
Parliament was demonstrated as an electoral system and what effect it had.

In reviewing the meaning of an electoral system, Gallagher and Mitchell
define it as “the set of rules that structure how votes are cast at elections for
a representative assembly and how these votes are then converted into seats
in that assembly” (Gallagher and Mitchell 2005:3). This article will also look
at this point of how votes are cast at elections and become seats within the
parliament. The limitations of the domain within cast votes being used to
define seat allocation will be described in the proceeding paragraphs.

In an election, the voters utilise a system relating to the rules of how the
electorate cast votes and how these votes are allocated and translated into
seats. Rae’s work was useful and influential in supporting comparison analysis
of the system in various countries. The criteria used by Rae in comparing the
system has been shared in the scholarly literature (Gallagher and Mitchell
2005; Farrell 2011).
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Rae advocates three main components to give standards for comparison of
the electoral system. Firstly, ‘district magnitude’ is the standard based on the
size of a constituency and the number of candidates elected per one
constituency. It enables us to distinguish between a single constituency and a
multi-number constituency by measuring the number of candidates elected i.e.
where one candidate is elected this constitutes a single constituency whereas,
when more than one candidate is elected this constitutes a multi-number
constituency. Secondly, ‘ballot structure’ indicates how the vote is cast.
‘Categorial or nominal’ vote invites the electorate to vote for a specific party
or candidate. ‘Ordinal’ voting invites electorates to number their vote in order
of preference. Finally, there is the ‘electoral formula’. which involves seat
allocation, that transmits the number of votes converting into seats. It allows
various classifications, though the main categories are the plurality system
which emphasizes the plurality as a standard to decide for electing and the
proportional representation system which values the (dis)proportionality
instead” (Rae 1971).

There are variations in ‘electoral formula’. With regards to proportional
representation, in categorical standards, a candidate list is used to decide the
seat allocation and votes are divided amongst candidates through totaling and
dividing appropriately all votes made. A candidate list can be on a different
scale depending on the type of election, for example, a regional list or a
national one. Moreover, there is a mixed system to combine the plurality
system with the proportional representation system, which is called a ‘mixed-
member electoral system’ (Farrell 2011). This type of system has been

adopted in Germany, Italy, Japan, and New Zealand.

8 The concept of the relationship between these categories are independent, or
sometimes related. For example, in the ‘district magnitude’, single constituency
elects one candidate, then the ‘ballot structure” has several variations but in the
“electoral formula” it specifies within plural systems. In this example, “district
magnitude” correlates strongly with ‘electoral formula’. In the typical example,
there is a Westminster electoral system, Single-Member Plurality System. In
other words, it is so-called first past the post (FPTP).
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The AMS system, introduced in Scottish Parliament, can be understood as
an example of the mixed-member electoral system. This method can be
explained as the combination of a plurality system and proportional system.

In ‘district magnitude’, there are two kinds of districts. There are 73 single
constituencies, and eight multi-member constituencies elected by proportional
representations. These two constituencies overlap. Each multi-number
constituency contains eight to ten single constituencies. For example, the
Lothian multi-member constituency including the capital city of Edinburgh,
contains nine single constituencies, Almond Valley, Edinburgh Central,
Edinburgh Eastern, Edinburgh Northern and Leith, Edinburgh Pentlands,
Edinburgh Southern, Edinburgh Western, Linlithgow, and Midlothian North
and Musselburgh. Each multi-member constituency elects seven people. This
amounts to 73 single constituency elected members, and 56 multi-member
constituency elected members, 129 in total.

In ‘ballot structure’, electorates have two votes and each vote is cast for a
single constituency, and multi-constituencies respectively. In a single
constituency, as in a Westminster parliament election, a candidate is voted
for. The electorate then votes for a party or an independent candidate. Thus,
each electorate should be represented by parliamentary members, one
politician elected by a single constituency, and several politicians (called list
MPs) elected by multi-member constituents.

In terms of ‘electoral formula’, the way of combining two systems needs to
be considered when looking at how the position is made and subsequently
understood within an electoral system. As a framework, multi-member
constituencies elect through proportional representation via a closed list,
whereby parties could choose candidates in order of preference. In the
proportional representation part, the divisor of the AMS is unique in
comparison to similar systems e.g. like Germany's electoral system (Lundberg
2014:354). In AMS, the number of seats is fixed independently from the
beginning, so it is different from Germany's system in that way too.

In proportional representation AMS adopts the dHondt method of seat

allocation. However, in the AMS, the d'Hondt method is a modified version
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for balancing the seats between the single constituency and proportional
representation parts. In the d Hondt method, the divisor adds the number of
seats each party gained in a single constituency seat within a multi-member
constituency. Thus, after the single constituency seats are allocated to all the
parties, the proportional representation's seat allocation correlates with the
result of a single constituency part. Therefore, any party gaining the majority
in a single constituency would have difficulty in gaining seats in the
proportional representation part. If a party gains many seats in a single
constituency, the seats would add to the divisor in the proportional
representation part so that it will be hard to increase the number of seats in
multi-member constituencies.

Accordingly, AMS has unique setting as an electoral system in comparison
with different systems. Thus, it would be intriguing why this sort of system
became well-grounded in Scotland. For answering the research question of
why Labour formed a disadvantageous system for themselves in terms of
number of seats, the following chapter will go on to explore the political

process of system formation.

3 Consensus building for the establishment of the Scottish Parliament
and Labour (1989-1990)

In this chapter, the question of why Labour came to accept proportional
representation will be examined. First, the establishment of the SCC and
cooperation in discussion between the SCC and Labour and its organisational
features will be considered. For consideration, the political course towards
the decision of the acceptance of proportional representation in Labour’s
Annual conference in 1990 is described with a focus on SLA, which promoted
an issue of autonomy within Labour, by utilising Minutes of STUC and the
resource of SCC. Next, this chapter will address the publication of SCC'’s first
report, “Towards Scotland’s Parliament’ and view the results of the discussion
from 1989 to 1990.
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Establishment of the SCC and its operation
SCC'’s structure and its aim

SCC held its first public meeting on 30th of March in 1989 at the assembly
hall of Scottish Church’. The organisation itself had been envisioned in the
document called “Claim of Rights” published by Campaign for Scottish
Assembly (CSA), which was the previous Home Rule movement group in the
1980s. In the preparatory phase, from January a cross-party discussion was
held and discussed the party’s participation, and consequently, the
establishment was officially announced™. In a first consultative document of
SCC, “Towards a Scottish Parliament” described themselves as “a gathering of
representatives from all parts of Scotland and from all areas of Scottish life'"”.

With regards to the involvement of politicians, SCC contained 80 % of the
politicians who stood in the House of Commons and European Parliament
elected in Scotland" with local councillors. The reason for this was because
they got the support from local councillors, along with continuous financial
backing from COSLA, which was, at that time, the peak organisation of
Scottish local governments (McFadden 1995:217). When it comes to the
political parties SCC consisted of participants from Labour, the Liberal
Democrats, Green, and the Communist party (Wright 1997:124). The common
chair was served by David Steel from the Liberal Democrats and by Harry
Ewing from Labour(Wright 1997:116), and its secretary was Bruce Black®™
The involvement of political parties, politicians and the support from peak

organisations of local government denotes that SCC had a high public profile.

 The Herald (27 March 1989).

' The Herald (27 January 1989).

' 'SCC (1989) "TOWARDS A SCOTTISH PARLIAMENT CONSULTATION
DOCUMENT AND REPORT TO THE SCOTTISH PEOPLE", pp.1, National
Library of Scotland (NLS).

2 55 MPs and 7MEPs(a Member of the European Parliament) (McFadden
1995).

¥ SCC (1992) 'Schedule of Membership' ,(28 September 1992), SPA/KW/
SN/1/2/2/1.
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Here SNP was also requested to join, but they withdrew after the temporal
participation before the official establishment of SCC. Conservatives never
participated throughout the period from the first meeting as a formal policy™.

Aside from political parties, SCC was also composed of civil organisations.
As a main actor, STUC, Scottish Churches, pressure group, Gaelic
organisations, and ethnic groups participated in SCC. From its operation, SCC
came under criticism for the number of Labour MPs as “Labour’s rigged
Convention™”. Nonetheless, containing various civic organisations and an
organisational structure which ensured a representation of other
organisations, allows us to consider it as an independent organisation from a
political party to some extent.

Additionally, SCC consisted of the Executive committee, which applied a
principle of unanimity with other constituents (McFadden 1995:216-7). The
chair of Executive committee was appointed from the Church organisations,
Kenyon Wright'®. The Executive committee was composed of ten MPs, five
local councillors, and one party organisation member all from Labour. It
amounted to more than a half in total. Aside from it, two members from the
Liberal Democrats, two from other parties, another two from church
organisations, Campbell Christie, who was the General Secretary from STUC,
one from the Women's Forum Scotland, and one from the CSA which
promoted an autonomy issue before SCC. Although the political parties are

presumably influential in SCC, the Executive committee was chaired by

" The chief executive of Scottish Conservative Party, John MacKay, said that
the Scottish Constitutional Convention was a gathering of people who wanted
to disunite the United Kingdom, either partially or completely (7he Herald, 17
January 1989).

5 The Herald (31 January 1989).

6 Wright was General Secretary of Scottish Churches Council when he
was appointed. Before then, he had been an active member of Labour in his
university life and had a political experience in Glasgow University Union.
Later he served as a missionary in India then came back to Scotland (Wright
1997).
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Kenyon Wright from a Church background and not by political parties,
which, in a way, had a symbolic meaning.

Other actors apart from those in political parties also participated in a
substantial discussion in the system formation. In working groups of SCC,
there were various actors involved from STUC, CSA, and even some island
representatives. Furthermore, even within political parties, there were
differences in preference with regards to the Home Rule issue. The Labour
MPs actively participating in SCC should not be identified with other Labour
party members in terms of intensity for ideological commitment to Home
Rule. Therefore, the SCC should be recognised as an independent body from
Labour (and NLP).

The task of SCC was intended “to draw up a scheme for the better
government of Scotland that meets the aspirations of the Scottish people; and
to establish that this has the backing of the Scottish people; and to ensure
that such a scheme is implemented”, in the consultative document, “Towards
a Scottish Parliament””. The chair of SCC’s Executive committee, Wright,
introduced three goals in the early period of SCC, which are as follows; 1. To
agree a scheme for a Parliament for Scotland; 2. To mobilise Scottish opinion
and ensure the approval of the Scottish people for that scheme; and 3. To
assert the right of the Scottish people to secure the implementation of that
scheme(Wright 1994:44).

Thus, referring to the SCC’s interpretation, the goal of SCC can be
understood as drawing a substantial grand plan for an establishment of the
Scottish Parliament and the Scottish government, and implementing the plan
in line with the Scottish people’s will. In calling for support from people to
convince them that the plan was persuasive, the cooperation of the party and
the participation of MPs would be pragmatically crucial in that sense. It can
be said that the creation of the electoral system as a concrete scheme was an

important agenda for the SCC and thus, accounted for a vital part of their

7'SCC (1989) "TOWARDS A SCOTTISH PARLIAMENT CONSULTATION
DOCUMENT AND REPORT TO THE SCOTTISH PEOPLE”, pp.1,NLS.
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discussion. Another important aspect was that the SCC not only wrote a
scenario for devolution, but they also needed to make their campaign plan
appealing. Thus, SCC played an active role in the movement towards
obtaining a broader consensus to realise the devolution with the formation of
a detailed devolution scheme. It can be argued that the way of forming a
system itself and what kind of a system is formed functions as a significant
appealing point to the public, therefore, gaining support at the same time. By
setting the goal in that way, the cross-party organisation, SCC was born and

operated to achieve their goal.

SCC’s activity and the start of forming the electoral system

SCC established four working groups including constitutional/legal position
of a Scottish Parliament; Finance for a Scottish Parliament; Powers for a
Scottish Parliament and; issues particularly affecting women, that should be
addressed by a Scottish Parliament'.

The consultation process was conducted with over 150 organisations asking
questions regarding the system (Wright 1997:124). Then, a second meeting of
SCC was held at Inverness in July. Besides four working groups, a committee
to deal with public participation and support was launched and a sixth ad-hoc
committee relating to the special role of islands in Scotland was established
too" (Wright 1997:125).

In the meeting, the Executive committee reported the progress of the
activity at that time. It said that it was too early to make a final decision and
a meeting should be planned to make a general response. Moreover, as it
remained an important issue, they raised the issue of the electoral system

with an emphasis on the difficulty of reaching a consensus. A minimum

8 STUC(1989)Minutes of the meeting of the general council 3rd May 1989 in ”
STUC Minutes June to July”

¥ SCC (1989) 'A PROGRESS REPORT FROM THE EXECUTIVE REPORT TO
THE MEETING OF THE SCOTTISH CONSTITUTIONAL CONVENTION'(7
July 1989), SPA/KW/SN/1/2/1.
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principle at this stage was that “any Scottish Parliament should be as
genuinely participative and representative of the people as is possible.” It also
stated that this should be reserved to the Executive committee at that time®.
Contrary to SCC’s relatively deliberative position on electoral system
formation, the Liberal Democrats clarified their stance for proportional
representation at that time, Malcolm Bruce, who was the leader of Liberal
Democrats argued an introduction of proportional representation with STV
was fundamental in support of SCC?.

Interestingly, the inclusion and expansion of SCC was conducted at this
time. In May, 1989, Wright told of their intention to include Conservative
party in their argument at the general conference of the Conservative party
at Perth” In June, Campbell Christie asked SNP to join the debate in SCC
again by letter®. As a result of this trial, it did not succeed in gaining support
from them, but it shows the independence of SCC from political parties to
some extent for exerting its resort. The argument for the electoral system
moved on, and the question was raised on proportional representation. As a
response, STUC vice secretary conducted a consultation to all parties except
Conservative, and to the Electoral Reform society as to which system should
be supported®.

After the second meeting in July, SCC’s secretary, Black, outlined a whole
process to publish the consultative document of SCC. Then, it planned, as the
consultative document would be published around the end of September,

setting a consultation period for two months until 30th November. The

* SCC (1989) 'A PROGRESS REPORT FROM THE EXECUTIVE REPORT TO
THE MEETING OF THE SCOTTISH CONSTITUTIONAL CONVENTION'(7
July 1989), SPA/KW/SN/1/2/1.

2 The Herald, (5 April 1989). The Herald (14 June 1989).

* The Herald, (16 May 1989).

# “From Campbell Christie to Gordon Wilson'(19 June 1989), in "STUC Minutes
June to July”.

# STUC (1989)Minutes of the meeting of the general council 5th July 1989 in ”
STUC Minutes August”.
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response to the SCC’s document would be presented at SCC’s meeting in
December®. Thereafter the Executive committee on the 19th September,
agreed to distribute leaflets of SCC, and to prepare the detailed consultative
document by working groups. In November, 350,000 leaflets and about 1000
consultative documents were published as planned.

There are various points of discussion proposed in the leaflet “A parliament
for Scotland”. In the section “what kind of parliament?”, there are three
choices including “a directly elected Scottish Parliament within the United
Kingdom which would take responsibility for those functions presently
exercised by the Scottish Office”, “A directly elected Scottish Parliament
which could be the forerunner of similar assemblies in Wales and the English
Region with Federal Parliament”, “An elected Parliament of an independent
Scotland®”’. From here, as we can see, an argument of constitutional/legal
position was raised at this time. In the question of power and discretion of
the Scottish Parliament, choices were presented in a relationship with the
UK. In the working group of the constitutional issue, Bob McCreadie, a young
Liberal Democrat lawyer, played a role as chairman, and negotiated with
Labour’s general secretary, Murray Elder. A success in the consensus-
building in the discussion of constitutional issues was generated by the
chemistry between them, Wright looked back”.

Otherwise, regarding the electoral system, it lists the electoral system in a
neutral way including using the current system (FPTP), or a variant of it, or

by one of the systems of proportional representation®. In the consultative

% STUC (1989)Minutes of the meeting of the general council 30th August 1989
in "STUC Minutes October”.

% SCC (1989) A PARLIAMENT FOR SCOTLAND DISCUSSION LEAFLET,
SPA/JMC/SN/CC.

T McCreadie seemed to be fiery sometimes; in contrast, Elder was calm.
Wright needed to hold the line between them, and for him, it was a political
education (Wright 1997:132).

% SCC (1989) A PARLIAMENT FOR SCOTLAND DISCUSSION LEAFLET,
SPA/JMC/SN/CC.
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document, a similar system to AMS was introduced, but the position of this
system as a new choice was not given any privilege. As the FPTP was also
considered and remained prevalent as one of the choices, it could have
potentially been any system formation in 1989.

In this consultative process, it is important not only in obtaining a good
direct response from the public but in maintaining a high level of interest and
debate throughout Scotland according to Black. It was expected to secure
clear lines of agreement on a framework or outline a scheme at the SCC's
meeting on 19th January®. Executive committee in December, questioned it
as follows:

a. What kind of parliament should be established.

b. How could the Scottish Parliament be made truly representative.,

c. What should the fundamental rights be.
The committee did not reach a consensus on the electoral system though
proportional representation planned to be considered at spring®. In the actual
meeting, the third meeting held in Glasgow, some of the powers of the
Scottish Parliament and its mode of operating were agreed, but agreement
could not be reached in terms of financial issues and electoral issues
therefore, these would be discussed at the next meeting in Dundee®.

SCC did start to operate a scheme for the creation of a Scottish Parliament
in 1989. Six working groups, including an ad hoc group, were established, and
the discussion on the legal and constitutional issue and powers of the
parliament was developed. In a description of the leaflet, a discussion on the
legal and constitutional issues and powers of the parliament was relatively

advanced compared to other issues. The argument for the electoral system

# SCC (1989) "All Members of the Convention’, (14 November 1989), in “STUC
Minutes December”.

% STUC (1990) "Minutes of the meeting of the general council 10th January
1990" in "STUC Minutes February to March”.

1 STUC (1990) 'Minutes of the meeting of the general council 7th February
1990" in "STUC Minutes February to March”.
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was delayed since there was no conclusion even after the third meeting had
finished. As a minimum, the consensus was that “any Scottish Parliament
should be as genuinely participative and representative of the people as is
possible,” as a more normative ideal than a concrete scheme. Although the
Executive committee meeting was held in February, it concluded it was
impossible to complete SCC’s task in the next meeting, and it should have
two more meetings at least™.

At this time, it can be observed that a continuous pressure was put on
SCC from Liberal Democrats politicians like Malcolm Bruce regarding the
introduction of proportional representation. Moreover, due to the argument
on the constitutional issue, Labour and Liberal Democrats had an antagonistic
relationship with each other. Nonetheless, SCC deliberately developed the
argument calmly as we could see by the intervention of Wright to mitigate
the confrontation in the working group. This attitude could be evaluated as
an independent body attempting to maintain harmony with all the political
actors.

Again, the issue of the electoral system was left to the Executive
committee to oversee to ensure the Liberal Democrats were not in a
privileged position regarding proportional representation. The fact should be
noted, however, that Labour also developed an argument for proportional
representation. In the next section, from a Labour perspective, a commitment
to Home Rule and the relationship with SCC should be examined by
describing the political course until the political decision of acceptance for

proportional representation was reached in March at Labour’s conference.

Addressing Home Rule and acceptance of proportional representation
Agenda as Home Rule and renaissance of SLA
For Labour, Home Rule was a controversial and intractable issue. NLP

launched Labour’s new Scotland Bill in 1984, but predictably it was voted

% STUC (1990) 'Minutes of the meeting of the general council 7th March 1990’
in "STUC Minutes February to March”.
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down in Westminster (Hassan and Shaw 2012:48-9). Conservative, under
Thatcher’s governance, had an apathetic attitude to devolution particularly
(Kellas 1989b:525), making it difficult to promote an autonomy issue. In the
background, there was a “potent sense of disappointment and inadequacy to
the challenges and context of the environment” (Hassan and Shaw 2012:49). In
McLean’s work® published by SLA, it argues the disappointment at the
special conference in 1987 which could not address the cross-party work,
convention, campaign initiative, and prompted the formation of SLA in late
February 1988. SLA was publicly launched in March thereafter (McLean
undated:41-3). SLA then contributes to the debates on Poll tax, the SCC,
powers, finance, constitutional issues, and electoral system (McLean
undated:42). The Contribution of SLA fostered a culture of commitment to
Home Rule in this period. Their activity increased Labour MPs’ drive to push
for the autonomy agenda within the party.

SLA was supported by MPs in Westminster including Dennis Canavan,
Dick Douglas, Robin Cook, John McAllion and George Galloway. As well as
these, some Labour activists Bob McLean, lan Smart, and Susan Deacon, who
later became a Member of the Scottish Parliament backed SLA. Later
Scottish Parliament members, Jackie Baillie, Sarah Boyack, Pauline McNeill
and Jack McConnell, who later became the third First minister of Scotland,
also participated in SLA (Hassan and Shaw 2012:49).

In February, SLP published a booklet called “Proposals for Scottish Democracy”
to provoke a public discussion. The booklet is composed of five chapters:

1. An Assembly in Control

2. Electing the Assembly

3. An Open and Democratic Assembly
4. Labour in the Assembly

5. Local Government and the Assembly

% Bob McLean published a name as Robert McLean in the book. He was also
known by the name, and his life history was detailed in 7%e Scotsman, (20 July
2012).
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The introduction is written by McConnell, and sets objectives as the full
development of Scottish democracy, with democratic checks built into a new
system of the Scottish government, ensuring the Executive is accountable,
and its members represented. These objectives would not be met by creating
a replica of the House of Commons, according to McConnell. In chapter two
“Electing the Assembly”, proportional representation is discussed here. The
section begins by stating, “a list of the political benefits of the current
electoral system can be balanced by a similar list of the system'’s
inadequacies”. Then it concedes the merit of FPTP as the system that
creates a strong government with majority’s party governance, and to some
extent it reflects general trends in public opinion. Otherwise, it argues that
FPTP could actually leave a majority of the electorate without influence over
those representatives elected to serve their interests, because there is no real
proof that individual members elected are held accountable for their actions.
Lastly, it argued FPTP contributes towards the widespread cynicism about
politics and politicians. Thereafter, as alternatives, STV is critically examined
and two forms of Alternative votes are introduced as possible choices™.
Neither of them are similar to AMS, but adopt some parts of a single
constituency like AMS. Nevertheless, it is interesting to see SLA’s intention
of reform from FPTP in 1989 even before SCC started to be active. SLA,
tried to criticise and review FPTP, and from the introduction, it has the
specific intention of diverging from Westminster.

SLA’s pamphlet formed a majority part of the agenda and discussions in
Labour’s conference in 1989. In the background, the problem of ‘dual mandate’
was on the table. MPs supported ‘dual mandate’ and, like SLA, argued that
“Scottish Labour MPs should seek a specific Scottish mandate and then use it
as a platform for action irrespective of the British result”(Hassan and Shaw
2012:55). From what we could observe in this statement, dual meant serving
the UK as a whole and for the Scottish people, and in a way, it was dual. This

led to the argument connected with territorial logic, and it would not be a

# SLA(1989yPROPOSALS FOR SCOTTISH DEMOCRACY’, NLS.
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coincidence that the argument was advocated in the year that Labour joined
SCC. Consequently, the debate was remitted back to the party executive for
further consideration (Hassan and Shaw 2012:56). Nevertheless, as we could
see in the topic of the dual mandate, the issue of autonomy was enhanced
within Labour with an immense influence of SLA.

SLA’s contribution was to emphasise the importance of engaging with SCC
in the Labour conference in 1989. In the programme called “The Work of the
Scottish Executive Committee” within the conference, the Executive
committee confirmed Labour backed the idea of constitutional convention and
therefore should proceed with it as soon as possible. Moreover, it suggested
the continuous active role of Labour to ensure the initiative of SCC®. Labour
did not conclude the issue of ‘dual mandate’ though it did move forward on a
positive note for developing the Home Rule issue and SCC. It can be
interpreted as a process of developing the issue by the influence of SLA.

SLA also published a pamphlet called ‘Real Power for Scotland’ to respond
to a consultative process of SCC that started from September 1989. The
pamphlet, in the section called “Making the Parliament Truly Representative”,
introduces the policy of the electoral system under the name “A Fair
Electoral System”. First, it points out that the current electoral system does
not adequately represent people and the Labour party. Based on that, it also
requests a refusal of the implementation of FPTP and suggests that Labour
should support a Scottish Parliament election by genuine proportional
representation. Next, it raises four criterias regarding the desirable electoral
system; D The system should allocate seats in reaction to votes cast; @ The
system should effectively represent the sparsely populated areas of Scotland;
(@ The system should enable parties to exercise positive action to ensure the
fair representation of all sections of society, most notably women; and @ The

identifiable link between constituents and elected representatives should be

% Labour Party Scottish Council (1989) "74th Annual Conference Inverness
1989”, pp.9, NLS.
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maintained™.

Thus, under this process, SLA was born in the Labour party, and the issue
of autonomy gradually became influential with the existence of SLA. SLA
proposed the refusal of FPTP based on the idea that the Scottish Parliament
should be different from Westminster in the early stage of system formation
in 1989. Moreover, it supported a system similar to the majority system in
February of that year. Interestingly, in the consultation process, “Real Power
for Scotland” was considered an introduction of proportional representation.
Setting the four criteria had significantly improved the process of the
formation of the electoral system and its subsequent completion.

It may be debatable how SLA was influential at that time within Labour,
however, as seen in the argument of ‘dual mandate’, it is not deniable that the
issue of autonomy accounted for the main agenda in Labour in this period,
therefore SLA can be interpreted as a pressure group to realise the agenda™.
The fact that the SLA membership became influential in this period (as later
they take a role in the Scottish Parliament), indirectly shows their impact to
an extent. From the next sub-section, I will consider how the argument of the
electoral system bears fruit in this period by interrogating the discussions in

Labour’s annual conference in 1990.

Labour’s annual conference and “Towards Scotland’s Parliament.”
Eventually the annual conference at Dunoon was held in March 1990. In

this conference, the resolution of excluding FPTP from the electoral system

for the Scottish Parliament was decided with a resolution of supporting equal

50/50 representation for men and women®. In “The Work of the Scottish

% SLA (1989) REAL POWER FOR SCOTLAND', SPA/JMC/SN/CC.

% In July, SLA member, McConnell demanded a discussion on proportional
representation, and it was supported at Labour’s Executive committee, Herald,
(3 July 1989). It demonstrates the influence of SLA partially at that time.

% Labour Party Scottish Council (1991) “76th Annual Conference Aberdeen
19917, pp8, pp29, NLS.
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Executive Committee,” it confirmed Labour played an important role in, and
involvement with, the development of SCC for as long as possible. It
emphasised the flexibility of Labour’s approach to SCC, and it clarified that
Labour was prepared to help the consensus in SCC even if it changed the
fixed policy of Labour. Moreover, regarding the electoral system, the
Executive committee admitted the consultation to affiliated organisations that
Labour had undertaken. Lastly, it emphasised that Labour’s efforts to reach
consensus at SCC was concluded™.

After the end of the annual conference, where it was decided to accept
proportional representation, it moved forward to the completion of the first
report of SCC, “Towards Scotland’s Parliament” published in November 1990.
The fourth SCC meeting was held at Glasgow in April, and it advanced the
two issues of “Making a Scottish Parliament Truly Representative” and
financial support for the parliament reaching a consensus for the
establishment of two working groups™.

In Wright's speech at the conference, under the chapter of “Making the
Scottish Parliament Truly Representative”, he argued that the subject for
SCC was not only limited to acceptance of proportional representation but
rather it was important to make the parliament truly representative.
Moreover, in relation to the electoral system, he emphasised it as a
remarkable shift in Scottish politics, describing how, “all the major constituent
groups in this Convention have now accepted that the present electoral
system does not produce a just and truly representative legislature”. It also
put on the table the content of the system, and declared a beginning of
intense and difficult discussion. In conclusion, it discussed the representation

of women, ethnic groups, and of rural areas™.

® Labour Party Scottish Council (1990) “75th Annual Conference Dunoon 19907,
NLS.

" STUC (1990) 'Minutes of the meeting of the general council 2nd May 1990'in
"STUC Minutes June”.

1 *Address by Canon K Wright to the fourth meeting of the Scottish
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It is the consensus that this speech emphasised the non-acceptance of
FPTP. Before then, from the meeting, FPTP had been considered as one of
the likely choices as it could succeed in advancing the argument of the
electoral system by excluding one influential option. Symbolic words from
Wright’'s speech declare that “for Scotland at least we recognise that we
must find another way”. Following this speech, it can be assumed that the
development of the electoral system argument led to the establishment of the
working groups. Then the political course from April to November will be
described, when the first report was published.

Based on the meeting in April, the working group for the electoral system
was set up and started a discussion. At the first meeting of the working
group “Making a Scottish Parliament Truly Representative”, the purpose of
the meeting was defined as (a) to give all the parties represented on the
Working Group the opportunity of submitting their respective suggestions for
an electoral system for a Scottish Parliament; (b) determine their position on
the question of representation of women and ethnic minorities in a Scottish
Parliament, and (c) determine what level of detailed agreement could
realistically be reached by the July meeting of the Convention, and by the
September meeting of the Convention® Thereafter the working group
submitted a written document for consideration to the Executive meeting™.

In the document, it was confirmed by consensus that SCC did not accept
the present system for the Scottish Parliament. The document also presents
six principles for the electoral system to be assessed. These include ;(a) that
it produce results in which the number of seats for various parties is broadly

related to the number of votes cast for them; (b) that it ensures or at least

Constitutional Convention Glasgow City Chambers, Friday 20th April 1990
SPA/KW/SN/1/1/1.

“ STUC (1990) 'Minutes of the meeting of the general council 2nd May 1990’ in
"STUC Minutes June”.

¥ STUC (1990) "Minutes of the meeting of the organisation and policy
committee 20th June 1990' in "STUC Minutes August”.
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takes effective positive action to bring about equal representation of men and
women, and encourages fair representation of ethnic and other minority
groups; (c)that it preserves a real link between the member and his or her
constituency;(d) that it is as simple as possible to understand; (e)that is ensure
adequate representation of less populous areas; (f) that the system be
designed to place the greatest possible power in the hands of the electorate.
Additionally, it confirmed not to make a final judgement for a single electoral
system in this stage™.

In July, the fifth meeting of SCC was held, and it confirmed that an
argument on the electoral system remained to be resolved”. Then, the sixth
meeting of SCC discussed a final draft for the report and proposal®. In the
“Report for Meeting of Convention on 27th September”, the Executive
committee accepted the report about the agreed decision and position until
that point. Based on the argument and the decision further made, the detailed
plan of the electoral system was set to be published in the first report in the
30th November event.

Moreover, as the sixth principle stated above, there was a final draft
included, therefore it meant the working group’s discussion had reached a
consensus”. In the meeting on 30th November, SCC planned to publish the
final version of the report and invite audience, media, and newspaper to
obtain public support®™. From September, the SCC focused on the completion

of the first report, and in November, it also decided to distribute a tabloid

* SCC (1990) 'MAKING THE SCOTTISH PARLIAMENT TRULY
REPRESENTATIVE', Agenda Item 7, in "STUC Minutes August”.

5 STUC (1990) "Minutes of the meeting of the general council 1st August 1990’
in "STUC Minutes October”.

% STUC (1990) 'Minutes of the meeting of the general council 3rd October
1990" in "STUC Minutes October”.

“7'SCC (1990) Report for Meeting of Convention on 27th September ‘in "STUC
Minutes October”.

® SCC (1990) "Meeting of Convention on 30th November 1990" in "STUC
Minutes October”.
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paper®.

Here, I would like to mention the STUC. In this process, STUC criticised
the point that the electoral system did not ensure gender equality in the
mechanism, despite it being promised in the course of discussion. To
strengthen the mechanism, STUC proposed a modification that was not
accepted, leading to doubt about the direction of discussion™. This subject
became an issue of conflict later though it was observed that STUC acted as
a pressure group to advance the issue of gender equality in SCC.

After months of preparation, the meeting “Towards Scotland’s Parliament”
was eventually held on 30th November. It invited various parliament
members including John Smith MP, who later became the leader of the
Labour party, who made a speech there. Norman Shanks from Churches,
Malcolm Bruce MP from Liberal Democrats, Councillor Jean McFadden from
COSLA, Campbell Christie from STUC and Isobel Lindsay from CSA who
also all made speeches®. John Smith, who looked back at the experience of

engaging in the Scotland Act in 1978, mentioned as follows;

I retain a sense of pride in being involved in an important stage in
the development of Scotland’s institutions albeit that my
disappointment at not in the end being to achieve the objective was,
and remains, intense. It has been for me, as for many of my
Parliamentary colleagues, a crucial objective as yet unfulfilled- a
task remaining to be completed---Speaking for the Labour Party-
as I am proud to do- we salute the work of this Convention with

enthusiasm and a sense of satisfaction. We pledge ourselves to

¥ STUC (1990) 'Minutes of the meeting of the general council 7th
November1990" in "STUC Minutes December”.

% STUC (1990) 'Minutes of the meeting of the general council 3rd October
1990" in "STUC Minutes November”.

*" SCC (1990) Pamphlet TOWARDS SCOTLAND'S PARLIAMENT', SPA/KW/
SN/1/2/2/2.
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work with all those present and represented here today to bring to
reality the aspirations for a better Scotland, which we have

together worked to achieve™.

The discussion of the report “Towards Scotland’s Parliament” on the electoral
system should now be examined. In the report, there is the chapter “Making
the Scottish Parliament Truly Representative,” which leads with a criticism
of FPTP “confidence in the present electoral system has been badly
undermined by the bitter experience of recent years”. It analysed an effect of
the system, as having the result that a government can be elected with a
substantial majority in parliament but a minority share of the votes as
exemplified by the Thatcher government. It also pointed out that there were
inequalities in Scotland and FPTP produced weighted results. Then, it said,
“the Convention’'s view is that an imbalance of this type would not be
acceptable in a Scottish Parliament”. It also showed the risk of fragmentation
and the tendency towards a coalition government, and clarified a need for the
system “under which the seats won more accurately reflected the votes cast
for each party”. Thus, the Convention decided that FPTP would not be used.
After the report confirmed the six principles stated above, it concluded with
the aim of the Scottish Parliament “to encourage an open, accessible, and
democratically accountable government and a participatory democracy which
will bring Parliament and people close together in determining what is best
for Scotland™”. In the newspaper “Scotland’s voice”, which was distributed at
the event, Donald Dewar talked about the electoral system and Labour’s

attitude towards SCC as follows;

% Smith, J.(1990)SPEECH BY THE RT HON JOHN SMITH QC MP TO
THE SCOTTISH CONVENTION ON FRIDAY 30 NOVEMBER 1990 AT
GLASGOW ROYAL CONCERT HALL' SPA/KW/SN/1/2/2/1.

% SCC (1990) "TOWARDS SCOTLAND’S PARLIAMENT”, SPA/KW/
SN/1/2/2/2.
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We have faced up to the need for electoral reform and the long-
standing under- representation of women in the political process
when considering our approach to the new democratic machinery
the Convention is proposing for Scotland:--Labour is committed to
the Convention scheme. We believe it represents the wishes of the
Scottish people and will when implemented help create a fairer

society™.

The 30th of November 1990 was a significant date for establishing the
Scottish Parliament and for SCC itself. It was crucial in the discussions of the
electoral system. It first published a formal policy on the electoral system,
and additionally, it clarified a refusal of FPTP at this time for the Scottish
public. Moreover, the six principles were formally launched, and the
argument for system formation was further advanced in this period than
before. Interestingly, these six principles are quite similar to that of SLA’s
four criteria. SLA’s @ point corresponded with six principle’s (b), @ with (c),
and @ with (e) respectively. In reviewing the process, it can be assumed that
the decision for accepting proportional representation at Labour’s annual
conference had a remarkable influence on the development of the argument
in SCC. SLA’s argument also contributed a lot to the support for proportional
representation. Therefore, the acceptance of proportional representation was
not understood as the result of conceding under pressure from Liberal
Democrats but interpreted as a result of intrinsic innovation within Labour.

Here, the interaction between SCC and Labour should be confirmed. At the
‘Towards Scotland’s Parliament’ event, John Smith, quite an influential figure
in the party, showed up and made a speech. From the comment of Dewar in
“Scotland’s voice”, the active attitude of the Labour’s involvement with the
Home Rule issue, and its positive cooperation with SCC in advancing the
scheme for the establishment of the parliament in Scotland, can be observed.

From the annual conference of Labour, the attitude of compromise was

* SCC (1990) 'SCOTLAND'S VOICE', SPA/JMC/SN/CC.
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repeatedly emphasised.

Therefore, the event on the 30th of November can be interpreted as a
success to the appeal for self-autonomy in Scotland. STUC also evaluated its
beginning as a success and the prepared document as excellent™. In the next
chapter, the development of an argument after the event will be considered.
Although the development of the electoral system argument could be seen as
a denial of FPTP, the detailed content within these system facets in 1990 had
not yet been decided. Next, a detailed consideration of the electoral system

and campaign will be developed from 1991 onwards.
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Theory of Privacy in a Cyber Age.

Kazumasa Kakumoro®

This thesis examines the Japanese civil law protection of privacy in a
Cyber age, by reference to Amitai Etzioni's sociological discussion (liberal
communitarianism) in the USA. In recent years, digitization of the physical
world’s information is progressing by a combination of the Internet of Things
(IoT), Big Data Analytics, Artificial Intelligence (AI). We are already living in
“a cyber age” not in a paper age, so we need to discuss how to protect our
privacy in a cyber age.

The questions are as follows: (1) we should impose what liability to
companies in the information technology industry, (2) we should decide how
we will balance our privacy against the public interest.

The findings of this thesis are as follows.

(1) It is essential that we prohibit excessive cybernation (processing,
analyzing, sharing) of all information except insensitive personal information,
and ban the use of insensitive information to divine sensitive information. we
should also consider the degree to which various accountability mechanisms
(e.g. firewalls, encryption, audit trails) impose limitation on cybernation. The
more extensive and effective accountability measures are, the less
cybernation occurs, and the better privacy is protected. And because of the
“Black Box” problem of AI, the law in the cyber age requires new

instruments much more than new laws itself. To enforce above regulations,
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we should consider mandating the use of AI to audit and monitor Al
surveillance programs.

For the better civil law protection of privacy in a cyber society, we
should focus on the risks to privacy posed by the collection of high volumes
of information of high sensitivity, paying special attention to the extent to
which the information is cybernated. We should also verify the usefulness of
using Al-assisted oversight as accountability to curb Al-enhanced
cybernation.

(2) Privacy cannot be extended to the point where it undermines the
common good (e.g. public safety, public health, and equality); conversely,
duties set to maintain social order cannot be expanded to the point where
they destroy privacy. Then, we should discuss the sensitivity of information.
The concept that some kinds of information are more sensitive than others
has been often articulated by privacy scholars. In each society, the
legislatures and courts operationalize these differences in the normative
standing of different kinds of information. So, the measurements of sensitivity
should reflect the values of the society, in particular, “community” in question.

Japanese civil code article 709 provides the general rule of tort liability.
Under this provision, The Japanese Supreme Court held that the standard of
liability for privacy violation that (a) the wrongdoer infringed any right or
legally protected interest of others [infringement requirement] (b) the
defendant acted unlawfully[unlawfulness requirement], intentionally, or
negligently. We should examine the sensitivity of information in the
infringement requirement, balance the individual interests and the
contributions to the common good in the unlawfulness requirement. This is
basic policy of this problem based on which the interpretation and the
operation shall be made. The interests of all parties (individuals, communities,

nation, and global society) must be specifically balanced.
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